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PREFACE.

The origin and progress of the English constitution,

down to the extinction of the house of Plantagenet,

formea a considerable portion of a work published by
me some years since, on the history, and especially the

laws and institutions, of Europe during the period of the

middle ages. It had been my first intention to have
prosecuted that undertaking in a general continuation

;

and when experience taught me to abandon a scheme
projected early in life with very inadequate views of its

magnitude, I still determined to carry forward the con-

stitutional history of my own country, as both the most
important to ourselves, and, in many respects, the most
congenial to my own studies and habits of mind.
The title which I have adopted appears to exclude all

matter not referrible to the state of government, or what
is loosely denominated the constitution. I have, there-

fore, generally abstained from mentioning, except cur-

sorily, either military or political transactions, which
do not seem to bear on this primaiy subject. It must,

however, be evident that the constitutional and general

history of England, at some periods, nearly coincide
.,

and I presume that a few occasional deviations of this

natxire will not be deemed unpardonable, especially

where they tend, at least indirectly, to illustrate the

main topic of inquiry. Nor will the reader, perhaps, be
of opinion that I have forgotten my theme in those part*

of the following work which relate to the establishment

of the English church, and to the proceedings of the

state with respect to those who have dissented from it

:

facts certainly belonging to the history of our constitii-

tion, in the large sense of the word, and most important
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m their application to modem times, for which all
knowledge of the past is principally valuable. StiU lessapolo^ can be required for a slight verbal inconsistency
with the title of these volumes in the addition of t>vo
supplemental chapters on Scotland and Ireland This
indeed I mention less to obviate a criticism which pos-
sibly might not be suggested, than to express my reJi-et
that, on account of their brevity, if forno other reasons
they are both so disproportionate to the interest and
importance of their subjects.
Duiing the years that, amidst avocations of diflferent

kinds, have been occupied in the composition of this
work, several others have been given to the world and
liave attracted considerable attention, relating particu-
larly to the periods of the Eoformation and of the civil
wars. It seems necessary to mention that I had read
none of these tiU after I had written such of the followiu<r
pages as treat of the same subjects. The three first
chapters indeed were finished in 1820, before the appear
ance of those publications which have led to so much
controversy as to the ecclesiastical history of the six-
teenth century

; and I was equally unacquainted with
Mr. Brodies 'Histeiy of the British Empire from the
Accession of Charles I. to the Restoration,' while en-
gaged myself on that period. I have, however on a
revision of the present work, availed myself of the
valuable labours of recent authors, especially Dr. Lingard
and Mr. Brodie

; and in several of my notes I have
sometimes suppoi-ted myself by their authority, some-
times taken the liberty to express my dissent; but I
have seldom thought it necessary to make more than afew verbal modifications in my text.

It w(mld, perhaps, not become me to offer any obser-
vations (m these contemporaries ; but I cannot refi-ain
from bcanng testimony to the work of a distinguiNhed
foreigner, M. Guizot,

' lliHtoiro do la Itc-volution d'Ando-
toiTo, depnis I'Avcnoment do ClmrloH T. juwiu'a la ( 'hute
do .Jacques II.,' the first voluuio of which was i)ubIiKliod
in 1820. The extensive knowledge (,f M. Gn'mA, and
his remarkable impartiality, have iilic.idy b(!ou dis-
played m hiH collootion of memoirs illustrating that
|)art of hngllsh history; and I ,uu mu.h disposed to
Odlievo that, if the rest of his present tmdortaking shall
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De completed hi as satisfactory a maimer aa the first

volume, he will be entitled to the preference above any
one, perhaps, of our native writers, as a guide through
the great period of the seventeenth centurj\

In terminating the Constitutional History of England
at the accession of George III. I have been influenced

by unwillingness to excite the prejudices of modem
politics, especially those connected with personal cha-

racter, which extend back through at least a lai-ge portion

of that reign. It is indeed vain to expect that any com-
prehensive account of the two preceding centuries can
be given without risking the disapprobation of those

parties, religious or political, which originated during
that period ; but as I shall hardly incur the imputation

of being the blind zealot of any of these, I have little

to fear, in this respect, from the dispassionate public,

whose favour, both in this country and on the con-

tinent, has been bestowed on my former work, with a

liberality less due to any literary merit it may possess

than to a regard for truth, which will, I trust, l)e found
equally characteristic of the present.

June, 1827.



ADVERTISEMENT TO THE THIRD EDITION

The present edition has been revised, and some use made
of recent publications. The note on the authenticity oi

the Icon Basilike, at the end of the second volume of

the two former editions, has been withdrawn ; not from
the slightest doubt in the author's mind as to the cor-

rectness of its argument, but becauae a discussion of a

point of literary criticism, as this ought to be considered,

seemed rather out of its place in the Constitutional

History of England.

April. 1832.

ADVERTISEMENT TO THE FIFTH EDITION.

Many alterations and additions have been made in this

edition, as well as some in tK^r publisbei in 1842. Thoy
are distinguished, when more than verbal, by brnckot*

.jnd by the date.

January, 1846
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Thefdloxoing Editions have been usedfor the Itefereneet in

these Volumes.

Si'ATUTES at Large, by Rulfhead, except where the late editioo of Statute*

of the Realm is expressly quoted.

State Trials, by Howell

Rymer's Foedera, London, 20 vols.

The paging of this edition is preserved in the margin of the Hague

edition in 10 vols.

I'ai liamentary History, new edition.

Burnet's History of the Reformation, 3 vols, folio, 1681.

Strype's Ecclesiastical Memorials, Annals of Reformation, and Lires of

Archbishops Cranmer, Parker, Griudal, and Whitgift, folio.

The paging of these editions is pi-eserred in those lately publiiihed

in 8vo.

Hall's Chronicles of England.

Hollingshed's Chronicles of England, Scotland, and Ireland.

The edition in 4to, published in 1808.

Somers Tracts, by Sir Walter Scott, 13 vols. 4to.

Harleian Miscellany, 8 vols. 4to.

Neal's History of the Puritans, 2 vols. 4to

Bacon's Works, by Mallet, 3 vols, folio, 1753.

Kennet's Complete History of England, 3 vols, folio, 1719.

Wood's History of University of Oxford, by Gutch, 4 vols. 4to.

Lingard's History of England, 10 vols. 8vo.

Butler's Memoirs of English Catholics, 4 vols. 1819.

Harris's Lives of James L, Charles I., Cromwell, and Charles II., 5 vols.

1814.

Claiendon's History of the Rebellion, 8 vols. 8vo. Oxf. 1826.

It is to be regretted that the editor has not preserved the paging ol

the folio in his margin, which is of great convenience in a book

so frequently referred to ; and still more so, that he has not

thought the true text worthy of a better place tlian the bottom
of the page, leaving to the spurious readings the post of honour.

Clarendon's Life, folio.

Eushworth Abridged, 6 vols. 8vo. 1703.

This edition contains many additions from works published since the

folio edition in 1680.

Whitelock's Memorials, 1732.

Memoirs of Col. Hutchinson, 4to. 1806.

May's History of the Parliament, 4to. 1812.

Baxter's Life, folio. Ri4>in'5
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Rapin's History of England, 3 vols, folio, 1732.

Burnet's History of his own Times, 2 vols, folio.

The paging of this edition is preserved in the margin of that printed

at Osford, 1823, which is sometimes quoted, and the text o<

which has always been followed.

Life of William Lord Russell, by Lord John Russell, 4to.

Temple's Works, 2 vols, folio, 1720.

Coxe's Life of Marlborough, 3 vols. 4to.

Coxe's memoirs of Sir Robert Walpole, 3 vols. 4to.

Robertson's History of Scotland, 2 vols. 8vo. 1794.

Laing's History of Scotland, 4 vols. 8vo.

Dalrymple's Annals of Scotland, 2 vols. 4to.

Leland's History of Ireland, 3 vols. 4to.

Spenser's Account of State of Ireland, in 8th volume of Todd's edition ol

Spenser's Worka.

rh«e are, I believe, almost all the works quoted in the following volumes,

concerniu^ -rhich any uncertainty could arise from th'} mode of reference
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HENRY VII. TO GEORGE II.

CHAPTER I.

ON THE ENGLISH CONSTITUTION FROM HENRy YD. TO MARY.

Ancient Government of England — Limitationa of Royal Authority— Differecci

in the eSective Operation of these — Slcetch of the state of Society and Law—
Henry VII. — Statute for the Security of the Sul^ject under a hLing de/acto —
Statute of Fines — Discussion of its Effect and Motive — Exactions of Money
under Henry VII. — Taxes demanded by Henry VIII. — lUegal Exactions of

Wolsey in 1523 and 1&25 — Acts of Parliament releasing the King from his

Debts— A Benevolence again exacted — Oppressive Treatment of Reed —
Severe and upjust Executions for Treason — Earl of Warwick — Earl of Suffolk
— Duke of Buckingham — New Treasons created by Statute — Executions

of Fisher and More — Cromwell — Duke of Norfolk — Aune Boleyn — Fresh

Statutes enacting the Penalties of Treason — Act giving Proclamations the

force of Law — Government of Edward VI.'s Counsellors — Attainder of Lord
Seymour and Duke of Somerset— Violence of Mary's Reign — The House of

Commons recovers part of its independent power in these two Reigns — Attempt
of the Court to strengthen itself by creating new Boroughs — Causes of the High
Prerogative of the Tudors — Jurisdiction of the Council of Star-Chamber — This
not the same with the Court erected by Henry VIL— Influence of the Authority
of the Star-Cbomber in enhancing the Royal Power— Tendency of Religious

Disputes to the same end.

The govemment of England, in all times recorded by
history, has been one of those mixed or limited ^^ .

monarchies which the Celtic and Gothic tribes government

appear universally to have established in pre- of England,

ference to tlie coarse despotism of eastern nations, to

"tKe^mOTejirtificial^jtyrann}' of Home and Constantinsiple,

or to the various models of republican polity which
wer6~tried upon the coasts of tlio Mediterranean Sea.

ft bore tiie same general features, it belonged, as

VOL. I. 3
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POLITY OF ENGLAND AT Chap I,

it were, to the same family, as the governments of

almost every European state, though less resembling^
perhaps, that of France than any other. CBut, m thel

course of many centuries, the boundaries which deter-

\

mined the sovereign's prerogative and the people's liberty \

or power having seldom been very accurately defined )

by law, or at least by such law as was deemed funda-

mental and unchangeable, the forms and principles of

political regimen in these different nations became more
divergent from each other, according to their peculiar

dispositions, the revolutions they underwent, or the

influence of personal character. England, more for-

tunate than the rest, had acquired in the fifteenth century
a just reputation for the goodness of her laws and the

security of her citizens from oppression. ,^„,.^^

This liberty had been the slow fruit of ages, still

waiting a happier season for its perfect ripeness, but
already giving proof of the vigour and industry which
had been employed in its culture. I have endeavoured,
in a work of which this may in a certain degree be
reckoned a continuation, to trace the leading events and
causes of its progress. It will be sufficient in this place

briefly to point out the principal circumstances in the

polity of England at the accession of Henry VII.

1 The essential checks upon the royal authority were

iiimitationg
^^° ^^ number.—1. The king could levy no

jof royal sort of new tax upon his people, except by the

J

authority, grant of his parliament, consisting as well of

f bishops and mitred abbots or lords spiritual, and of

hereditary peers or temporal lords, who sat and vote^
f>romiscuou8ly in the same chamber, as of representatives

rem the freeholders of each county, and from the burA
gesses of many towns and less considerable places,

forming the lower or commons* house. 2. The previous

assent and authority of the same assembly were necessary

for every new law, whether of a general or temporary
nature. 3. No man oould be committed to prison but
by a legal warrant specifying his offence ; and by an
usage nearly tantamount to constitutional right, he must
be speedily brought to trial by moans of regular sessions

of gaol-delivery. 4. The fact of guilt or innocence on a
criminal cho^o was determined in a public court, an(J
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in the county where the offence was alleged to have
[

occurred, by a juiy of twelve men, from whose unanimous
verdict no appeal could be made. Civil rights, so far

as they depended on questions of fact, were subject to

the same decision. 5. The oiKcers and servants of the

orown, violating the personal liberty or other right

of the subject, might be sued in an action for damages
to be assessed by a jury, or, in some cases, were liable

to criminal process ; nor could they plead any warrant
or command in their justification, not even the direct

|

order of the king. —

—

These securities, though it would be easy to prove

that they were all recognised in law, differed
Difference

much in the degree of their effective operation, in the

It may bo said of the first, that it was now op^Uon
completely established. After a long conten- of these,

tion, the kings of England had desisted for near a

hundred years from every attempt to impose taxes

without consent of parliament ; and their recent device

of demanding benevolences, or half-compulsoiy gifts,

though very oppressive, and on that account just

abolished by an act of the late usurper Eichard, was in

effect a recognition of the general principle, which it

sought to elude rather than transgress.

The necessary concurrence of the two houses of

parliament in legislation, though it could not be more
unequivocally established than the former, had in earlier

times been more free from all attempt at encroachment.
We know not of any laws that were ever enacted by our
kings without the assent and advice oftheir great council

;

though it is justly doubted whether the representatives

of the ordinary freeholders, or of the boroughs, had seats

and suffrages in that assembly during seven or eight

reigns after the conquest. They were then, however,
ingrafted upon it with plenary legislative authority

;

and if the sanction of a statute were required for this

fundamental axiom, we might refer to one in the 15th
ofEdward II. (1322), which declares that " the matters
to be established for the estate of the king and of his

heirs, and for the estate of the realm and of the people,

should be treated, accorded, and established in parlia

ment, by the king, aal by the assent of the prelates

b2
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earls, and barons, and the commonalty of the realm,
according as had been before accustomed."

'

It may not be impertinent to remark in this place,

that the opinion of such as have fancied the royal prero-
gative under the houses of Plantagenet and Tudor to

have had no effectual or xmquestioned limitations is

decidedly refuted by the notorious fact that no altera-

tion in the general laws of the realm was ever made, or
attempted to be made, without the consent ofparliament.
It is not surprising that the council, in great exigency
of money, should sometimes employ force to extort it

from the merchants, or that servile lawyers should be
found to vindicate these encroachments of power. Im-
positions, like other arbitrary measures, were particular

and temporary, prompted by rapacity, and endured
through compulsion. But if the kings of England had
been supposed to enjoy an absolute authority, we should
find some proofs of it in their exercise of the supreme
function of sovereignty, the enactment of new laws.

Yet there is not a single instance, from the first dawn of

our constitutional history, where a proclamation, or

order of coimcil, has dictated any change, however
trifling, in the code of private rights, or in the penalties

of criminal offences. Was it ever pretended that the

king could empower his subjects to devise their freeholds,

or to levy fines of their entailed lands ? Has even the

slightest regulation, as to judicial procedure, or any
permanent prohibition, even in fiscal law, been over
enforced without statute ? There was, indeed, a period,

later than that of Henry VII., when a control over the

subject's free right of doing all things not unlawful was
usurped by means of proclamations. These, however,
wore always temporary, and did not affect to alter the

established law. But though it would be difficult to

assert that none of this kind had over been issued in

rude- and irregular times, I have not observed any
under the kings of the Plantagenet name which ovi-

• This itatnte ia not even alltulcd to (I8tt), p. 283. Nuthiog can be mora

In Uuffbead'n edition, aaA bu been vrry evident than that it not only oitabllihcd

tittle noticed by writert on our law or by a legUlative declaration the prenent

liiDUiry. It in printed In the late edition, cuutltnUon of parliament, but rocognlaea

p ibliotiod by aiilliorlty, and ia brought U aa already taiuling upon n riatum of

r .1 wiird In tb'i Klmt ltr|K)rt of the I/ordV aooie length of time.

UwuniUUM ua the L^tfulty of a I'ccr
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dently transgress the boundaries of their legal preroga-

tive.

The general privileges of the nation were far mote
secure than those of private men. Great violence was
often used by the various officers of the crown, for which
no adequate redress could be procured ; the courts ol

justice were not strong enough, whatever might be their

temper, to chastise such aggressions ; juries, through in-

timidation or ignorance, returned such verdicts as were
desired by the crown; and, in general, there was perhaps

little effective restraint upon the government, except in

the two articles of levying money and enacting laws.

The peers alone, a small body, varying from about

fifty to eighty persons, enjoyed the pi-ivileges ^^^ ^^

of aristociacy ; which, except that of sitting in Bociety

parliament, were not very considerable, far
""^law.

less oppressive. All below them, even their children,

were commoners, and in the eye of the law equal to

each other. In the gradation of ranks, which, if not

legally recognised, must still subsist through the neces-

saiy inequalities of birth and wealth, we find the gentry

or principal landholders, many of them distinguished

by knighthood, and all by bearing coat armour, but

without any exclusive privilege ; the yeomanry, or

small freeholders and farmers, a very numerous and
respectable body, some occupying their own estates,

some those of landlords ; the burgesses and inferior

inhabitants of trading towns ; and, lastly, the peasantrj'

and labourers. Of these, in earlier times, a considerable

part, though not perhaps so very large a proportion as

is usually taken for granted, had been in the ignominious

state of villenuge, incapable of possessing property but
at the will of their lords. They had, however, gradually

been raised above this servitude ; many had acquired a

stable possession of lands under the name of copyholders-,

and the condition of mere villenage was become rare.

The three courts at Westminster—the King's Bench,
Common Pleas, and Exchequer— consisting each of four

or five judges, administered justice to the whole king-

dom ; the first having an appellant jurisdiction over the

second, and the third being in a great measure confined

to causes afiecting the crown's property. But as all

suits relating to land, as well as most others, and all
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criminal indictments, could only be determincil, so far

as they depended upon oral evidence, by a jury of the

county, it was necessary that justices of assize and gaol-

delivery, being in general the judges of the courts at

Westminster, should travel into each county, commonly
twice a year, in order to try issues of fact, so called in

distinction from issues of law, where the suitors, ad-

mitting all essential facts, disputed the rule applicable to

them.'' By this device, which is as ancient as the reign

b The pleadings, aa they are called, or

written allegations of both parties, which

form the basis of a Judicial inquiry, com-
mence with the declaration, wherein the

plaintiff states, either specially or in

some established form, according to tlie

nature of the case, that he has a debt to

demand from, or an injury to be re-

dressed by, the defendant. The latter.

In return, puts in his plea; which, if it

amount to a denial of the facts alleged

in the declaration, must conclude to the

country, that is, must refer the whole

matter to a Jury. But if it contain an

admission of the fact, along with a legal

Jnstl&cation of it, it is said to conclude to

the court ; the effect of which is to make
it necessary for the plaintiff to reply ; in

which replication he may deny the facts

pleaded In justification, and conclude to

the country ; or allege some new matter

In explanation, to show that they do not

meet all the circumstances, concluding

to the court. Either party also may dc-

mur, that is, deny that, although true

and complete aa a statement of facts, the

declaration or plea is stUBclent oaordiiig

to law to found or repel the plaintifTs

suit In tho last case it becomes on issue

in law, and is determinad by the Judges,

without the interreotlon of a Jury ; it

being a principle that, by demurring, tlio

pnrtf MkDOWtedgea the truth of all mat-

ters atlesed on the pleadings. Hut in

whatever stage of the prooaedlngs cither

of the Uligtnu concludes to the oounlry,

(which be it obliged to do whervBver the

^piestlon can be reduced to a disputed

fact,) a Jury must be impanellad to de<

ddn It by UiPir verdict. ThSM pleadings,

together with what is caitod tha jMttaii,

that is, an Indorsement bjr the clerk of

the oourt wherein the trial has been, ra>

dtiag that i:^terwardt tha oanaa was so

Mail, acd such a verdict latamed, with

the subsequent entry of the Judgment
itself, form the record.

This is merely intended to explain

the phrase in the text, which common
readers might not clearly understand.

The theory of special pleading, as it is

generally called, could not be further

elucidated without lengthening this note

beyond all bounds. But it all rests upon
the ancient maxim :

" De facto respon-

dent Juratores, de Jure Judices." Perhaps

it may be well to add one observation

—that in many forms of action, and those

of most frequent occurrence in modern
times, it is not required to state the legal

Justification on the pleadings, but to give

it in evidence on the general issue ; tliat

is, upon a bare plea of deniaL In this

case the whole matter is actually in the

power of the Jury. But they are gene-

rally bound in conscience to defer, as to

the operation of any rule of law, to what

is laid down on Uiat head by tlie Judge

;

and when they disregard his directions,

it is usual to annul the verdict,and grant

a now triaL There seem to bo some dis-

advantages in the annihilation, as it may
be called, of written pleadings, by their

reduction to uii unmeaning form, which
has prevailed in tbreb such Important and

extensive forms of action as ejectment,

general attumptit, »svX trover ; both as it

throws too much power Into tho hands of

tlio Jury, and as It almost nullincs tho

ap|H:llnnt Jurisdiction, which cmi only bo

exorcised where some error is apparent

on tho face of the record. But great proo-

ticol convenience, au4 almost necessity,

has genarally been alleged as far more
than a compensation for these eviis.—

[1I3T.] [Thia note is left, but the lost

paragraph is no longer so near tho truth

as it was, in consequaaoe of the altcro

tions subsequently nWSc by the jud|;cs In

tho rulua of iileadlng.]
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of Henry II., the fundamental privilege of trial by jury,

and the convenience of private suitors, as well us ac-

cused persons, were made consistent with an uniform
jurisprudence ; and though the reference of every legal

question, however insignificajit, to the courts above
must have been inconvenient and expensive in a still

greater degree than at present, it had, doubtless, a
powerful tendency to knit together the different parts

of England, to check the influence of feudality and
clanship, to make the inhabitants of distant counties

better acquainted with the capital city and more ac-

customed to the couree of government, and to impair
the spirit of provincial patriotism and animosity. The
minor tribunals of each county, hundred, and manor,
respectable for their antiquity and for their effect in

preserving a sense of freedom and justice, had in a great

measure, though not probably so much as in modem
times, gone into disuse. In a few counties there still

remained a palatine jurisdiction, exclusive of the king's

courts ; but in these the common rules of law and the

mode of trial by jury were preserved. Justices of the
peace, appointed out of the gentlemen of each county,
inquired into criminal charges, committed offenders to

prison, and tried them at their quarterly sessions,

according to the same forms as the judges of gaol-

delivery. The chartered towns had their separate juris-

diction under the municipal magistracy.
The laws against theft were severe, and capital

punishments unsparingly inflicted. Yet they had little

effect in repressing acts of violence, to which a rude
and licentious state of manners, and very imperfect
dispositions for preserving the public peace, naturally
gave rise. These were frequently perpetrated or insti-

gated by men of superior wealth and power, above the
control of the mere officers of justice. Meanwhile the
kingdom was increasing in optilence ; the English mer-
chants possessed a large share of the trade of the north

;

and a woollen manufacture, established in different

parts of the kingdom, had not only enabled the legis-

lature to restrain the import of cloths, but had begun to
supply foreign nations. The population may probably
be reckoned, witkout any material error, at about three
millions, but by no means distributed in the same
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proportions as at present ; the northern counties, espe-
cially Lancashire and Cumberland, being -very ill

peopled, and the inhabitants of London and West-
minster not exceeding sixty or seventy thousand."

Such was the political condition of England when
Henry Tudor, the only living representative of the
house of Lancaster, though incapable, by reason of the
illegitimacy of the ancestor who connected him with it,

of asserting a just right of inheritance, became master
of the throne by the defeat and death of his competitor

VII
^* Bosworth, and by the general submission of

*°^ the kingdom. He assumed the royal title im-
mediately after his victory, and summoned a parlia-

ment to recognise or sanction his possession. The
circumstances were by no means such as to offer an
auspicious presage for the future. A subdued party had
risen from the ground, incensed by pi'oscription and
elated by success ; the late battle had in effect been a
contest between one usurper and another ; and England
had little better prospect than a renewal of that des-

perate and interminable contention which pretences of

hereditary right have so often entailed upon nations.

A parliament called by a conqueror might be pre-

sumed to be itself conquered. Yet this assembly did
not display so servile a temper, or so much of the

Lancastrian spirit, as might be expected. It was " or

dained and enacted by the assent of the lords, and at

the request of the commons, that the inheritance of the

crowns of England and France, and all dominions
appertaining to them, should remain in Henry VII.
and the heirs of his body for ever, and in none other." *

Words studiously ambiguous, which, while they avoid
the assertion of an hereditary right that the public

voice repelled, were meant to create a parliamentary

* The popatetion for I486 U eiUmatcd rat« the population somewhat hIgIier.-%>

by comparing a aort of centns In ia7H, 1841.]

when the Inbabttonta of the realm tenm d Itot rarl. vl. 370. But the pope'a

to have amonnted to about 3^00,000, bull of dlipenaaUon for tlie king*! n>ar<

with one itiU more loooe under Kllzo- rloge ipeoks of the realm of Knglnnd m
betfa, In 1B88, which would give about "jure harcdltariood to IcRlilmum In lllo

4400,000. MokluK (omo allownme ]inedpcoMonim tnorum lucxcaforem per*

for the morn rapid Incrpano In tlio tincni." Itymcr, xll. 394. And all

Utter period, thrra mllllonji at tlio an- Hftiry'* own Iniilrumenta claim an herivi

OMwitm of Jfcnry VII. Ii prolmbly not dltary rlnlit, of which ninny proofs np
Iw low aa eatinwle.—{1 oow inclliio to pear in Uyiner.
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title, before which the pretensions of lineal descent

were to give w^ay. They seem to make Henry the

stock of a new dynasty. But, lest the spectre of inde-

feasible right should stand once more in arms on the

tomb of the house of York, the two houses of parlia-

ment showed an earnest desire for the king's marriage

with the daughter of Edward IV., who, if she should

bear only the name of royalty, might transmit an undis-

puted inheritance of its prerogatives to her posterity.

This marriage, and the king's great vigilance in

guarding his crown, caused his reign to pass statute for

with considerable reputation, though not with- ^®^"'ij_y

out disturbance. He had to learn, by the ex- ject under a

traordinary though transient success of two im- ^^agiUjoi-to.

posters, that his subjects were still strongly infected

with the prejudice which had once overthrown the

family he claimed to represent. Nor could those who
served him be exempt from apprehensions of a change
of dynasty, which might convert them into attainted

rebels. The state of the nobles and gentry had been
intolerable during the alternate proscriptions of Henry
VI. and Edward IV. Such apprehensions led to a very
important statute in the eleventh year of this king's

reign, intended, as far as law could furnish a prospective

security against the violence and vengeance of factions,

to place the civil duty of allegiance on a just and rea-

sonable foundation, and indirectly to cut away the dis-

tinction between governments de jure and de facto. It

enacts, after reciting that subjects by reason of their

allegiance are bound to serve their prince for the time
being against every rebellion and power raised against

him, that " no person attending upon the king and
sovereign lord of this land for the time being, and doing
him true and faithful service, shall be convicted of high
treason, by act of parliament or other process of law,
nor suffer any forfeiture or punishment ; but that every
act made contrary to this statute should be void and of

no effect." • The endeavour to bind future parliaments
was of course nugatory ; but the statute remains an un-
questionable authority for the constitutional maxim that

possession of the throne gives a sufficient title to the

I • Stat. 11 H. T, f. I
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subject's allegiance, and justifies his resistance of those

who may pretend to a better right. It was much re-

sorted to in argimient at the time of the revolution and
in the subsequent period/

It has been usual to speak of this reign as if it formed
a great epoch in our constitution ; the king having by
his politic measures broken the power of the barons who
had hitherto withstood the prerogative, while the com-
mons had not yet risen from the humble station which
they were supposed to have occupied. I doubt, how-
ever, whether the change was quite so precisely refer-

able to the time of Henry VII., and whether his policy

has not been somewhat over-rated. In certain respects

his reign is undoubtedly an era in our history. It began
in revolution and a change in the line of descent. It

nearly coincides, which is more material, with the com-
mencement of what is termed modem history, as distin-

guished from the middle ages, and with the memorable
events that have led us to make that leading distinction,

especially the consolidation of the great European
raonarcihies, among which England took a conspicuous
station. But, relatively to the main subject of our in-

quiry, it is not evident that IJenry VII. canied the

authority of the crown much beyond the point at which
Edward IV. had left it. The strength of the nobility

had been grievously impaired by the bloodshed of the

civil wars, and the attainders that followed them.
From this cause, or from the general intimidation, we
find, as I have observed in another work, tliat no laws
favourable to public liberty, or remedial with respect to

the aggressions of power, were enacted, or (so far as

appears) oven proposed in parliament, during the reign

ofEdward IV. ; the first, since that of John, to which such

a remark can be applied. The commons, who had not

always been so humble and abject as smatterors in his-

tory are apt to fancy, wore by this time much degene-

rated from the spirit they had displayed under Edward

r Bladutone (voL !. c 6) bat lome Bloclutona calU In quMtion, U right

;

iStlHr ptrptexed rtMOOlng on tbU lU- uul tlutt be U blmaolf wrong in protond-

Ulto. ImdIdk > lltUe towardi the dk Jure Ing Uwt " the itAtute of Henry VU. d(x-i

doetrlnn, and at belt oonfonndlnR moral by uo meant oununond any opposition to

with kyal obllftnlloni. In the latter mium, a king cU jure, but excuaet tbo obedience

whoevt-r atUriiU U> ibn preamble of the paid to a king dmfacto."

tet will aeu Uiat llawUna, wboee oplnloa
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III. and Richard II. Thus the founder of the line of

Tudor came, not certainly to an absolute, but a vigorous

prerogative, which his cautious, dissembling temper and
close attention to business were well calculated to ex
tend.

The laws of Henry VII. have been highly praised by
Lord Bacon as " deep and not vulgar, not sututeof

made upon the spur of a particular occasion for Fines,

the present, but out of providence for the future, to make
the estate of his people still more and more happy, after

the manner of the legislators in ancient and heroical

times." But when we consider how very few kings or

statesmen have displayed this prospective wisdom and
benevolence in legislation, we may hesitate a little to

bestow so rare a praise upon Henry. Like the laws of

all other times, his statutes seem to have had no further

aim than to remove some immediate mischief, or to pro-

mote some particular end. One, however, has been
much celebrated as an instance of his sagacious policy

and as the principal cause of exalting the royal authority

upon the ruins of the aristocracy ; 1 mean the statute of

Fines (as one passed in the fourth year of his reign is

commonly called), which is supposed to have given the

power of alienating entailed lands. But both the inten-

tion and effect of this seem not to have been justly ap-
prehended.

In the first place, it is remarkable that the statute of

Henry VII. is merely a transcript, Avith very ^.
Discussion

little variation, from one of Richard III., which of lu effect

is actually printed in most editions. It was «"<i™utive.

re-enacted, as we must presume, in order to obviate any
doubt, however ill-groundsd, which might hang upon the

validity of Richard's laws. Thus vanish at once into air

the deep policy of Henry VII. and his insidious

schemes of leading on a prodigal aristocracy to its ruin.

It is surely strange that those who have extolled this

sagacious monarch for breaking the fetters of landed
property (though many of them were lawyers) should
never have observed that whatever credit might be due
for the innovation should redound to the honour of the
unfortunate usurper. But Richard, in truth, had no
leisure for such long-sighted projects of strengthening a
Ihrone for his posterity which h© could not preserve for
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himself. His law, and that of his successor, had a
different object in view.

It would be useless to some readera, and perhaps dis-

gusting to others, especially in the very outset of this

work, to enter upon the history of the English law as to

the power of alienation. But I cannot explain the pre-
sent subject without mentioning that by a statute in the
reign of Edward I., commonly called de donis condi-

tionalibus, lands given to a man and the heirs of his body,
with remainder to other persons, or reversion to the
donor, could not be alienated by the possessor for the
time being, either from his own issue or from those who
were to succeed them. Such lands were also not sub-
ject to forfeiture for treason or felony ; and more,
perhaps, upon this account than from any more enlarged
principle, these entails were not viewed with favour by
the courts of justice. Several attempts were successfully

made to relax their strictness ; and finally, in the reign,

of Edward IV., it was held by the judges in the famous
case of Taltarum, that a tenant in tail might, by what is

called safferiijg a common recovery, that is, by means
of a fictitious process of law, divest all those who were
to come after him of their succession, and become
o^vner of the fee simple. Such a decision was certainly

far beyond the sphere of judicial authority. The legis-

lature, it was probably suspected, would not have con
sented to infringe a statute which they reckoned the
safeguard of their families. The law, however, was laid

down by the judges ; and in those days the appellant

'urifldiction of the house of lords, by means of which the

aristocracy might have indignantly reversed the insidi-

ous decision, had gone wholly into disuse. It became
by degrees a fundamental principle, that an estate in

tail can bo barred by a common recovery ; nor is it

possible by any legal subtlety to deprive the tenant of

this control over his estate. Schemes were, indeed,

gradually devised, wliich to a limited extent have ro-

Htrainod the power of alienation; but these do not
bohmg to our subject.

The real intention of these stxitutes of Kichaixl and
Henry was not to give tlio tenant in tail a greater power
over his estate (for it is hy no means clear that the

Words enable him to bar hia issue by levying a fine

;
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and when a decision to that effect took place long after-

wards (19 H. 8), it was witn such difference of opinion

that it was thought necessary to confirm the interpreta-

tion by a new act of parliament ;) but rather, by estab-

lishing a short term of prescription, to put a check
on the suits for recovery of lands, which, after times

of so much violence and disturbance, were naturally

springing up in the courts. It is the usual policy of

governments to favour possession ; and on this principle

the statute enacts that a fine levied with proclamations

in a public court of justice shall after five years, except
in particular circumstances, be a bar to all claims upon
lands. This was its main scope ; the liberty of aliena-

tion was neither necessary, nor probably intended to be
given.^

The two first of the Tudors rarely experienced oppo-

sition but when they endeavoured to levy ExacUonsof

money. Taxation, in the eyes of their sub- Henry vu.

jects, was so far from being no tyranny, that it seemed
the only species worth a complaint. Henry VII. ob-

tained from his first parliament a grant of tonnage and
poundage during life, according to several precedents

of former reigns. But when general subsidies were
granted, the same people, who would have seen an inno-

cent man led to prison or the scaffold with little atten

tion, twice broke out into dangerous rebellions ; and as

these, however arising from such immediate discontent,

were yet a good deal connected with the opinion of

Henry's usurpation and the claims of a pretender, it was
a necessary policy to avoid too frequent imposition of

burdens upon the poorer classes of the community.''

5 For these observations on the sta- The principle of breakiug down tlip

lute of Fines I am principally indebted statute de donis was so little established,

to Reeves's History of the English Law or consistently acted upon, in this reign

(iv. 133), a work, especially in the lat- that In 11 H. 7 the judges held tliaf

tcr volumes, of great research and judg- the donor of an estate-tail might restrain

ment; a continuation of which, in the the tenant from Buffering a recovery
same spirit and with the.same qualities. Id. p. 159, from the Year-book,
would be a valuable accession not only h It is said by the biographer of Sir

to the lawyer's but philosopher's library. Thomas More that parliament refused

That entails had been defeated by means the king a subsidy in 1502, which he de-
of a common recovery before the statute, mauded on account of the marriage of

had been remarked by former writers, his daughter Margaret, at the advice of

and I» indeed obvious; but the subject More, then but twenty-two years old.

was never put in so clear a light as by " Forthwith Mr. Tyler, one of the privy

Mr Boeves. chamber, that was then preaent, resorted
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He Lad recourse accordingly to tlie system of benevc.
lences, or contributions apparently voluntary, though ir

fact extorted from his richer subjects. These, having
become an intolerable grievance xmder Edward IV., were
abolished in the only parliament of Eichard III. with
strong expressions of indignation. But in the seventh
year of Henry's reign, when, after having with timid
and parsimonious hesitation suffered the marriage of
Anne of Brittany with Charles VIII., he was compelled
by the national spirit to make a demonstration of war,
he ventured to try this unfair and unconstitutional
method of obtaining aid ; which received aftei-wards too
much of a parliamentary sanction by an act enforcing the
payment of arrears of money which private men had
thus been prevailed upon to promise.' The statute, in-

deed, of Eichard is so expressed as not clearly to forbid

the solicitation of voluntary gifts, which of course ren-
dered it almost nugatory.

Archbishop Morton is famous for the dilemma which
he proposed to merchants and others whom he solicited

to contribute. He told those who lived handsomely
that their opulence was manifest by their rate of
expenditure. Those, again, whose course of living was
less sumptuous, must have grown rich by their economy.
Either class could well afford assistance to their sove-
reign. This piece of logic, unanswerable in the mouth
of a privy councillor, acquired the name of Morton's
fork. Henry doubtless reaped great profit from these
indefinite exactions, miscalled benevolences. But, in-

satiate of accumulating treasure, he discovered other
methods of extortion, still more odious, and possibly
more lucrative. Many statutes had been enacted in
preceding reigns, sometimes rashly or from temporary
motives, sometimes in opposition to jirovailing usages
which they could not restrain, of which the pecuniary
penalties, though exceedingly severe, were so little

to tho Icing, decIariiiR that a tx-anlloM l<y Itoppr.

boy, cnllwl Mori', liiul iL.tm iiiori! linnn i SUiU 11 If. 7. c. 10. Huron siiyg the
Ihon nil th<! ml, for by liiNninaiiN nil thn IwnovoU'tKrr wan Rriintcd by net of por*

porpoM It dmabod." TbU of couniu dU- llimiPiit, wlilch Iliimo Hhuwii to bo n niifl>

pleaMd Henrj, who would not however, take. The prciunbln of 11 H. 7 rccitoi

b« Myt, "iutrlDgfi the andunt Ubortlcx it U) bavo boen " graotod by diven of
of tb«t bouM, which would Iwvo boon your (ut^eotiMrereUy ;" and oontalos a
•dioady taiua." Wordcworth'i Ecden. prortelon that no heir iball bechargvJ
Diofirapfcy, H ca Tbli ofasy to alao (old os account of bU anoeator'a promiM.
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enforced as to have lost their terror. These his oiinisters

raked out from oblivion ; and, prosecuting such as could
afford to endure the law^'s severity, filled his treasury

with the dishonourable produce of amercements and
forfeitures. The feudal rights became, as indeed they
always had been, instrumental to oppression. The
lands of those who died without heirs fell back to the
ci'own by escheat. It was the duty of certain ofiBcers in

every county to look after its rights. The king's title

was to be found by the inquest of a jury, summoned at

the instance of the escheator, and returned into the ex-

chequer. It then became a matter of record, and could
not be impeached. Hence the escheators taking hasty

inquests, or sometimes falsely pretending them, defeated

the right heir of his succession. Excessive fines were
imposed on granting livery to the king's wards on their

majority. Informations for intrusions, criminal indict-

ments, outlawries on civil process, in short, the whole
course of justice, furnished pretences for exacting

money; while a host of dependants on the court,

suborned to play their part as witnesses, or even as

jurors, rendered it hardly possible for the most innocent
to escape these penalties. Empson and Dudley are

notorious as the prostitute instruments of Henry's ava-
rice in the later and more unpopular years of his reign ;

but they dearly purchased a brief hour of favour by an
ignominious death and perpetual infamy.'' The avarice

of Henry VII., as it rendered his government unpopular,
which had always been penurious, must be deemed a
drawback from the wisdom ascribed to him ; though by
his good fortune it answered the end of invigorating his

power. By these fines and forfeitures he impoverished
and intimidated the nobility. The earl of Oxford com-
pounded, by the payment of 15,000 pounds, for the
penalties he had incurred by keeping retainers in
livery ; a practice mischievous and illegal, but too cus-

tomary to have been punished before this reign. Even
the king's clemency seems to have been influenced by
the sordid motive of selling pardons ; and it has been
shown that he made a profit of every office in his court,

and received money for conferring bishoprics.™

k Hall, 502. 6S8, from a mannscript docnment A
"* Toraet's Histoiy of Eng^nd, ilL vsit number of persons |)aid flne« Tot
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It is asserted by early writers, though perhaps only
on conjecture, that he left a sum, thixs amassed, of no
less than 1,800,000 pounds at his decease. This treasure

was soon dissipated by his successor, who had recoui'se

to the assistance of parliament in the very first year of

his reign. | The foreign policy of Henry VIII., far un-
like that of_Sis^'ather, was ambitious and enterprising.^

i No former king had involved himself so frequently in

fthe^ labyrinth of continental alliances. And, if it were
necessary to abandon that neutrality which is generally

the most advantageous and laudable course, it is certain

that his early undertakings against France were more
consonant toEnglish interests, as well as more honourable,

than the opposite policy, which he pursued after the
battle of Pavia. The campaigns of Henry in France and
Scotland displayed the valour of our English infantry,

seldom called into action for fifty years before, and con-
tributed with other circumstances to throw a lustre over
his reign which prevented most of his contemporaries

from duly appreciating his character. But they naturally

drew the king into heavy expenses, and, together with
his profusion and love of magnificence, rendered his

government veiy burthensome. At his accession, how-
ever, the rapacity of his father's administration had ex-

cited such universal discontent, that it was found expe-

dient to conciliate the nation. An act was passed in

his first parliament to correct the abuses that had
prevailed in finding the king's title to lands by escheat."

The same parliament repealed the law of the late reign

enabling justices of assize and of the peace to determine

all offences, except treason and felony, against any sta-

tute in force, without a jury, upon infonnation in the

king's name." This serious innovation had evidently been
prompted by the spirit of rapacity, which probably some
nonest juries had snown courage enough to withstand. It

was amuch loss laudable concession to the vindictive tem-

per of an injured people, seldom unwilling to see bad
methods employed in punishing bad men, that Empson
and Dudley, who might perhaps by stretching the pre-

rogative liavo incurred the penalties of a misdemeanor,

their Kliarn In Uie wenUtrn rchdiion of Hliitory, I. 3H.

M07, from "iOOl. duwn U) 20$. liult, 4Bt. " 1 H. 8, c. 8.

RUlf'* Utton lUnatniUTe of EaclUb <> 11 U. T c. 3. l!«p. l H. s.c 0.
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wore put to death on a frivolous charge of high tiea-

rson.P

The demands made by Henry VIII. on parliament were
considerable, both in frequency and amount. _ .

-wT . , T 1 •!.*;• 1 • -i Taxes de-

ls otwithstaudmg the servility oi those times it manded \>y

sometimes attempted to make a stand against ^^"^ ^^^^

these inroads upon the public purse. Wolsey came into

the house of commons in 1523, and asked for 800,000/.,

to be raised by a tax of one-fifth upon lauds and goods,

in order to prosecute the war just commenced againbt

France. Sir Thomas More, then speaker, is said to have
urged the houso to acquiesce.'' But the sum demanded
was so much beyond any precedent that all the inde-

pendent members opposed a vigorous resistance. A
committee was appointed to remonstrate with the car-

dinal, and to set forth the impossibility of raising such a

subsidy. It was alleged that it exceeded all the current

coin of the kingdom. Wolsey, after giving an uncivU
answer to the committee, came down again to the house,

on pretence of reasoning with them, but probably with
a hope of carrying his end by intimidation. They re-

ceived him, at More's suggestion, with all the train of

attendants that usually encircled the haughtiest subject

who had ever been known in England. But they made
no other answer to his harangue than that it was their

iisago to debate only among themselves. These debates
lasted fifteen or sixteen days. A considerable part of tho

commons appears to have consisted of the king's house-
hold officers, whose influence, with the utmost difficulty,

obtained a grant much inferior to the cardinal's requisi-

° They were convicted by a jury, and speech, which he seems to ascribe tt

afterwards attainted by parliament, but Jlore, arguing more acquaintance with
not executed for more than a year after sound principles of political economy
tlie king's accession. If we may believe than was usual in the supposed speaker's

Holiugsbed, the council at Henry VIll.'s age, or even in that of the writer. But
accession made restitution to some who it is more probable that this is of his own
had been wronged by the extortion of the invention. He has taken a similar li-

lale reign;—a singular contrast to their berty on another occasion, throwing his

subsequent proceedings! This, indeed, own broad notions of religion into au
Imd been enjoined by Henry Vll.'s will, iraaginarj- speech of seme minamed mem-
Uuthe had excepted from this restitution ber of the commons, though manifestly
" what had been done by the x)urse and unsuitej to the character of the times,

order of our laws;" which, as Mr. Astle That More gave satisfaction to Wolsey
observes, was the common mode of his by his conduct in the chair, appears by
oppressions. a letter of the latter to the king, in StaW

** Lord Herbert Inserts u> scute Papers temp. H. & p. 124.

VOL. I. fl



18 ILLEGAL EXACTIONS OF WOLSEY, Chap. L

tion, and payable by instalments in four years. But

Wolsey, greatly dissatisfied with this imperfect obe-

dience, compelled the people to pay up the whole subsidy

at once/
No parliament was assembled for nearly seven years

nieeaiex- ^ftcr this time. Wolsey had already resoiied

^uonsof to more arbitrary methods of raising money
i52^(i" l>y loans and benevolences.* The year before
1625. this debate in the commons he borrowed twenty

' Roper's Life of More. Hall, 656,

672. This chronicler, who ^v^ote under

Edward VL, is our best witness for the

events of Henry's reign. Grafton is so

literally a copyist from him, that it was

a great mistake to republish this part of

his chronicle in the late expensive, and

therefore incomplete, collection ; since he

adds no one word, and omits only a few

ebullitions of Protestant zeal which he

Beems to have considered too warm.
Hollngsksd, though valuable, is later

than HaU. Wolsey, the latter observes,

gave offence to the commons by des-

canting on the wealth and luxury of the

nation, " as though he had repined or

disclaimed that any man should fare well,

or be well clothed, but hlmselt"

But the most authentic memorial of

what passed on this occasion has been

preserved In a letter from a member of

the commons to tlie carl of Surrey (soon

after duke of Norlolk), at that time the

king's lieutenant in the north.

" PleaM it your good lordships to un-

dentand, tbat silhence the beginning of

tbe parUamait there liath been the

grwlMt and sorest hold in the lower

booM, for the payment of two Bhlllinpi

•f the pound, that ever waa leen, I think,

%i any parliament Thii matter hath

been debated and beaten fifteen or nix-

teen days together. The highest neoe*-

1^ alleged oo the kini^s behalf to us

Ibat erer wm beard of; and, on the con*

tnuy, the highest porertjr oonfessed, as

well by knights, esquires, and gentlemen

of every quarter, as h7 (he commoners,
citizens, and burgesses. There hath been
such hold that the bouse was like to have
been dlmmvcrad; that is to say, the

IuiIkIiu Uliig of tlio king's oouuoll, Uie

Uxik's »>'rvantii and K<'iiUemsn of the one

partjri which la so lung time were spokau

with, and made to see, yea, it may fortune,

contrary to their heart, will, and con-

science. Thus hanging this matter, yes-

terday the more part being the kingis ser-

vants, gentlemen, were there assembled;

and 80 they, being the more part, willed

and gave to the king two shillings of the

pound of goods or lands, the best to be

taken for the king. All lands to pay
two shillings of the pound for the laity,

to the highest. The goods to pay two
shillings of the pound, for twenty pound
upward; and from forty shillings of

goods to twenty pound to pay sixteen

pence of the pound; and under forty

shillings, every person to pay eight

pence. This to be paid in two years.

I have heard no man in my life that can

remember that ever there was given to

any one of the kiii'^'s nncestors half so

nmch at one graunU Nor, 1 think, there

was never such a president seen before

this time. I bcseeke Almighty God it

may bo well and peaceably levied, and
surely payd unlo tlio king's grace, with-

out grudge, and especially without loos-

ing the good will and true hearts of his

subjects, which I reckon a far greater

treasure for the king than gold and sliver.

And the gentlemen tbat must tako palm:

to levy this money among the king's

suhlects, I think, shall have no little busl.

ness about the same." Strype's Eoclet.

Memorials, vol. i. p. t9. This is also

printed in KUis's I>cttcre illustrative of

English History, i. Z20.

* I may notice here a mistake of Mr.
Hume and Dr. LIngard. They assert

Henry to have received tnnnage and
poundage several yean before it was
vested In him by the legislature, fiat it

was granted by bis flrst parliament, stat.

1 H. 8, c. 20, OM will bo found even in

UulTbcad's table of eonlcuu, though not
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thousand pounds of the city jf London
;
yet so insuflBcient

did that appear for the king's exigencies, that within
two months commissioners were appointed throughout
the kingdom to swear every man to the value of his

possessions, requiring a rateable part according to such
declaration. The clergy, it is said, were expected to

contribute a fourth ; but I believe that benefices above
ten pounds in yearly value were taxed at one-third.

Such unparalleled violations of the clearest and most
important privilege that belonged to Englishmen excited

a general apprehension.' Fresh commissioners, however,
were appointed in 1525, with instructions to demand
the sixth part of every man's substance, payable in

money, plate, or jewels, according to the last valuation.*-

in the body of liis volume ; and the act

is of course printed at length in the great

edition of the statutes. That which pro-

bably by its title gave rise to the error,

6 H. 8, c. 13, has a different otject.

« Hall, 645. This chronicler says

the laity were assessed at a tenth part.

But this was only so for the smaller

estates, namely, from 20J. to 300J. ; for

from 300^. to lonol. the contribution

demanded was twenty marlcs for each

lOOl., and for an estate of lOOOJ. two

hundred marks, and so in proportion

upwards. — MS. Instructions to com-

missioners, penes auctorem. This was,

" upon Bufflcient promise and assurance,

to be repaid unto them upon such grants

and contributions as shall be given and
granted to his grace at his next parlia-

ment." lb.—" And they shall practise

by all the means to them possible that

such sums as shall be so granted by the

way of loan, be forthwith levied and
paid, or the most part, or at the least the

molsly thereof, the same to be paid in as

brief time after as they can possibly per-

suade and induce them unto; showing

unto them that, for the sure payment
thereof, they shall have writings deli-

vered unto them under the king's privy

seal by such person or persons as shall

be deputed by the king to receive the said

loan, after the form of a minute to be
shown unto them by the said commis-
sioners, the tenor whereof is thus : We,
Henry VIII., by the grace of God, King
of England and of France, Defender of

Faith, and Lord of Ireland, promise
by these presents truly to content and
repay unto our trusty and well-beloved

subject, A. B., the sum of ,

which he hath lovingly advanced unto
us by way of loan, for defence of our
realm, and maintenance of our wara
against France and ScoUand : In witness
whereof we have caused our privy seal

hereunto to be set and annexed the
day of , the fourteenth year of our
reign."—lb. The rate fixed on the clergy

I collect by analogy from that imposed
in 1525, which I find in another manu-
script letter.

" A letter In my possession from Ui»
duke of Norfolk to Wolsey, without the
date of the year, relates, I believe, to

this commission of 1525, rather than thai

of 1522; it being dated on the loth
April, which appears from the contents
to have been before Easter; whereaa
Easter did not fall beyond that day in

1523 or 1524, but did so in 1525; and
the first commission, being of the four-
teenth year of the king's reign, must
have sat later than Easter, 1522. He
informs the cardinal that from twenty
pounds upwards there were not twentj
in the county of Norfolk who had no\
consented. "So that I see great likeli-

hood that this grant shall be much mor,
than the loan was." It was done, how-
ever, very reluctantly, as he confesses

;

" assuring your grace that they have not
granted the same without shedding ol

many salt tears, only for doubt how iu

c2



20 ILIJ:GAL exactions op WOLSEV. CiUP. It

This demand Wolsey made in person to the mayor and

chief citizens of London. They attempted to remon-

strate, but were warned to beware, lest " it might for*

find money to content tlie king's high-

ness." The resistance went farther than

the duke thought fit to suppose; for in

a very short time the insurrection of the

common people took place in Sufiblk. In

another letter from him and the duke of

Suffolk to the cardinal, they treat this

rather lightly, and seem to otiject to the

remission of the contribution.

This commission issued soon after the

news of the battle of Pavia arrived. The
pretext was the king's intention to lead

in army intc France Warham wrote

more freely than the duke of Norfolk as

to the popular discontent, in a letter to

Wolsey, dated April 5. " It hath been

showed me in a secret manner of my
friends, the people sore grudgeth and

murmureth, and speaketh cursedly among
themselves, as far as they dare, saying

that they shall never have rest of pay-

ments as long as some liveth, and that

they had better die than to be thus con

tinualty bandied, reckoning themselves,

their children, and wives, as despoulit,

and not greatly caring what they do, or

what becomes of them. • • • Further 1

am Informed that there is a grudge newly
uowresuscitate and revived in the minds
of the people ; for the loan is not repaid

to them npon the first receipt of the grant

of parliament, as it was promised tlicm

by the commissioners, showing them the

king'* grace's Instructions, containing the

ame, signed with his grace's own hand
in lumnier, that they fear nut to 6]K.>uk,

that tbeybo continually beguiled, and no

pfOCiie U kept unto them ; and there-

tipon loroe of them tupitoMe that if Uiit

gift and grant bo once lovled, albeit the

king"* grace go not beyond the sea, yet

nothing iball be rottorcd again, allx.lt

Uiey be ihowed the csontrarjr. And gene-

rally It b reported unto mo, Uiai fur ibe

most part every man Mith he will be
e'int4>ntcd if the Jclnf^s grace have a*

much as lu) can iparo, but verily many
•ay thny be not able to du •• they \m
required. And many denleth not but
tliry will give the King's grace according
til Uiilr power, but tlicy will not anywise
give at utbor men's appolntmcula, which

knoweth not their needs. • • • • I have

heard say, moreover, that when the people

be commanded to make fires and tokens

of joy for the taking of the l;>ench king,

divers of them have spoken that they

have more cause to weep than .to r^oice

thereat. And divers, us it hath been

showed me secretly, have wished openly

that the French king were at his liberty

again, so as there were a good peace,

and the king should not ottcnipt to win

France, the winning whereof should be

more chorgol'ul to England than profit-

able, and the keeping thereof much more

chargeful than the winning. Also it hath

been told me secretly that divers have

recounted and repeated what infinite

sums of money the king's grace hath

spent already in invading of France, once

in his own royal person, and two other

sundry times by his several noble cap-

tains, and little or nothing in comparison

of his costs hath prevailed; insomuch

that the king's grace at this hour hath

not one foot of land more in France than

his most noble father had, which lacked

no riches or wisdom to win the kingdom
of France, If he had tliought It expe-

dieut" The archbishop goes on to ob-

serve, rothcr oddly, that " he would that

tlie time had suflercd that this practising

with the people for so giX'at sums might
have been spared till tint cuckoo time

and the hot weather (at which time mud
brains bo wont to bo most busy) had been
overjMwsed."

Warlmin dwells, In another letter, on
tlio great difllculty the clergy had In
making so largo a payment as was re-

quired of them and their unwilUngneM
to be ewom a* to the value of their goods.

The arohblsbop Menu to have thought It

posting itrange that people wonld be so

wrongheaded about their money. "1
have been," ho says," In this shire twenty
years and alMvc, aiul as yet I have nub
seen men but would bo cunfonnablc to

reiuionaiid wmild he Itulucedtogood orOer

till this Umo ; iiiid what shall cause them
now to lall Into thcio wilful and Indl*.

oreet ways 1 cannot toll, cxtcpi poverty
and decay ofiubitance be the cause of iU'
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tune to cost some their heads." Some wore sent to prison

for hasty words, to which the smart of injury excited

them. The clergy, from whom, according to usage, a

larger measure of contribution was demanded, stood upon
their privilege to grant their money only in convocation,

and denied the right of a king of England to ask any
man's money without authority of parliament. The rich

and poor agreed in cursing the cardinal as the subverter

of their laws and liberties ; and said, " if men should
give their goods by a commission, then it would be worse
than the taxes of France, and England should be bond,
and not free." * Nor did their discontent terminate in

complaints. The commissioners met with forcible oppo-
sition in several counties, and a serious insun-ection

broke out in Suffolk. So menacing a spirit overawed
the proud tempers of Henry and his minister, who found
it necessary not only to pardon all those concerned in

these tumults, but to recede altogether upon some fri-

volous pretexts from the illegal exaction, revoking the

commissions, and remitting all sums demanded under
them. They now resorted to the more specious request
of a voluntary benevolence. This also the citizens of

London endeavoured to repel, by alleging the statute of

Eichard III. But it was answered, that he was an
usurper, whose acts did not oblige a lawful sovereign. It

does not appearwhether ornotWolseywas more successful

in this new scheme; but, generally, rich individuals
had no remedy but to compound with the government.
No very material attempt had been made since the

reign of Edward III. to levy a general imposition with-
out consent of parliament, and in the most remote and
irregular times it would be difficult to find a precedent
for so universal and enormous an exaction ; since tal-

lages, however arbitrary, were never paid by the barons
or freeholders, nor by their tenants; and the aids to
which they were liable were restricted to particular
cases. If Wolsey, therefore, could have procured the
acquiescence of the nation under this yoke, there would
probably have been an end of parliaments for all ordinary
pui-poses, though, like the states general of France, they

» Hall, 696. These expressions, and the writers of the sixteenth century do
numberless others might be found, show not speak ofour own government as D;or@
(he fallacy of Ihijjje's hasty assertion that free than that of Fraiipe.
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might still be convoked to give weight ami security
to gi-eat innovations. We cannot, indeed, doubt that
the unshackled condition of his friend, though rival,

Francis I., afforded a mortifying contrast to Henry.
Even itnder his tyrannical administration there was
enough to distinguish the king of a people who submitted
in murmuring to violations of their known rights from
one whose subjects had almost forgotten that they ever
possessed any. But the courage and love of freedom
natural to the English commons, speaking in the hoarse
voice of tumult, though very ill supported by their

superiors, preserved us in so great a peril.'

If we justly regard with detestation the memory of

Acte of
those ministers who have aimed at subverting

parUament the liberties of their country, we shall scarcely

the^nl approve the partiality of some modem his-

from his toriaus towards cardinal Wolsey ; a partiality,
*^

**
too, that contradicts the general opinion of his

contemporaries. Haughty beyond compat.ison, negligent
of the duties and decorums of his station, profuse as well
as rapacious, obnoxious alike to his own order and to

the laity, his fall had long been secretly desired by the
nation, and contrived by his adversaries. His generosity
and magnificence seem rather to have dazzled succeeding
ages than his own. But, in fact, his best apology is the
disposition of his master. The latter years of Henry^
reign were far more tyrannical than those during which \

he listened to the counsels of Wolsey ; and though this

was principally owing to the peculiar circumstances of

the latter period, it is but equitable to allow some praise

to a minister for the mischief which he may be presumed
to have averted. Had a nobler spirit animated the par-

liament which met at the era of Wolsey's fall, it might
have prompted his impeachment for gross violations of
liberty. But these were not the offences that had for-

feited his prince's favour, or that thoy dared bring to

justice. They wore not absent, perhaps, from the recol-

lection of some of those who took a part in prosecuting
the fallen minister. 1 can discover no bettor apology for

Sir Thomas Mere's participation in impeaching Wolsey
on articles so frivolous that they have served to redeem

y Rait, too.
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his fame with later times than his knowledge of weightier

offences against the common weal which could not be
alleged, and especially the commissions of ] 525." But
in truth this parliament showed little outward disposi-

tion to object any injustice of such a kind to the car-

dinal. They professed to take upon themselves to give

a sanction to his proceedings, as if in mockery of their

own and their country's liberties. They passed a statute,

the most extraordinary, perhaps, of those strange times,

wherein "they do, for themselves and all the whole
body of the realm which they represent, freely, liberally,

and absolutely, give and grant unto the king's highness,

by authority of this present parliament, all and every
sum and sums of money which to them aijd every of

them is, ought, or might be due, by reason of any
money, or any other thing, to his grace at any time
heretofore advanced or paid by way of trust or loan,

either upon any letter or letters under the king's privy

seal, general or particular, letter missive, promise, bond,
or obligation of re-payment, or by any taxation or other

assessing, by virtue of any commission or commissions,

or by any other mean or means, whatever it be, here-

tofore passed for that purpose."" This extreme ser-

vility and breach of trust naturally excited loud mur-
murs ; for the debts thus released had been assigned

over by many to their OAvn creditors, and, having all the

security both of the king's honour and legal obligation,

were reckoned as valid as any other property. It is said

by Hall that most of this house of commons held offices

under the crown. ^This^ illaudable precedent was re-

membered in 1544, when a similar act passed, releasing

* The word impeachment is not very prosecution, at least for the present Thli

accurately applicable to these proceedings also I find to be Dr. Lingard's opinion,

against Wolsey ; since the articles were Rot. ParL vi. 164. Burnet, Appen-
first presented to the upper house, and dix. No. 31. "When this release of the

sent down to the commons, where Crom- loan," says Hall, " was known to the

well so ably defended his fallen master commons of the realm, Lord ! so they

that nothing was done upon them, grudged and spake ill of the whole par-

" Upon this honest beginning," says lord liament ; for almost every man counted

Herbert, " Cromwell obtained his first on his debt, and reckoned surely of the

reputation." I am disposed to conjecture, payment of the same, and therefore some

from Cromwell's character and that of made their wills of the same, and some
the house of commons, as well as from other did set it over to other for debt,

•ome passages of Henry's subsequent be- and so many men had loss by it, which

hATiour towards the cardinal, that it was cauKd them sore to- murmur, but there

cot the King's intention to follow up this was no rrraedy." P. 7C7
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to the king all moneys borrowed by him since 1542, with
the additional provision, that if he should have already
discharged any of these debts, the party or his heirs
should repay his majesty.''

Henry had once more recourse, about 1545, to a

A benevo-
geii^ral cxactiou, miscalled benevolence. The

tence agaiu council's instructions to the commissioners em-
exacted.

ployed in levying it leave no doubt as to its

compulsory character. They were directed to incite all

men to a loving contribution according to the raf^s of

their substance, as they were assessed at the last subsidy,

calling on no one whose lands were of less value than
40s. or whose chattels were less than 15?. It is inti-

mated that the least which his majesty could reasonably
accept would be twenty pence in the pound on the
yearly value of land, and half that sum on moveable
goods. They are to summon but a few to attend at one
time, and to commune with every one apart, " less

some one unreasonable man, amongst so many, forget-

ting his duty towards God, his sovereign lord, and his

country, may go about by his malicious frowardness to

silence all the rest, be they never so well disposed."

They were to use " good words and amiable behaviour,"
to induce men to contribute, and to dismiss the obedient
with thanks. But if any person should withstand their

gentle solicitations, alleging either poverty or some
other pretence which the commissioners should deem
unfit to be allowed, then, after failure of persuasions

and reproaches for ingratitude, they were to command
liis attendance before the privy council, at such time as

they should appoint, to whom they were to certify his

behaviour, enjoining him silence in the moan time, that

his evil example might not comipt the better disposed."

I> Gut, M U. 8, c. 12. I And In a Appomllx, n. 119. Tlie mim.t raised Truia

ntanuKrlpt wblch Mcin* to baro been (lilTorviit countict fur this bencvoleiic*

copied from m original in the excboqner, niror-l a, sort of criterion of lliclr relative

tbAt Um moiMjn tbtu received bjr wfty of upuloncc. Sumertct gave 68072.; Kent,
lmuiinl54SaDumntedtotlo,UTl.ls«.8<L 641\l; .Suirolk, 4S13L: Norfolk, 4n40{.;

Tberi waa alio a aum called devotion Devon, ii'iJl; liiiMx, SOSU. ; but T.<in-

««i«]f, affionntlng only to 1093t. 8i. 3d., caatcr only 660t., and Cumberland i,TiU

lavled In 1644, "of the devotion of >!• The whole produced 119,6811. 1$. ad,
kighneie'e iut||ect8 tot D^*no$ if Okrit- iMiidet arrcan. In ilaynet's State I'lw

tendrnn aoattul tU IStrW pen, p. 64, we llnd a curloue minute of
* Ludg<''i llluitratlona of Britiih Ilia, tecreury I'fegot, cunUilnitiK roniMiiiit why

Vy, I. Til. Strypc'n l-^clc* MonjorlaJH, Mwaft better to gfitlic money wanted Uy
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It is only through the accidental publication of some
family papers that we have become acquainted with this

document, so curiously illustrative of the government of

Henry VIII. From the same authority may be exhi-

bited a particular specimen of the consequences that

awaited the refusal of this benevolence. One Richard

Eeed, an alderman of London, had stood alone, as is

said, among his fellow-citizens, in refusing to contribute.

It was deemed expedient not to overlook this „
C/ppr6ssiv6

disobedience ; and the course adopted in punish- treatment

ing it is somewhat remarkable. The English "^i^®***-

ai-my was then in the field on the Scots border. Eeed
was sent down to serve as a soldier at his own charge

;

and the general, sir Ralph Kwer, received intimations to

employ him on the hardest and most perilous duty, and
subject him, when in gan-ison, to the greatest privations,

that he might feel the smart of his folly and sturdy dis-

obedience. " Finally," the letter concludes, " you
must use him in all things according to the shai"pe disci-

plyne militar of the northern wars." "^ It is natural to

presume that few would expose themselves to the treat-

ment of this unfortunate citizen ; and that the commis-
sioners whom we find appointed two years afterwards in

every county, to obtain from the king's subjects as much
as they would willingly give, if they did not always find

perfect readiness, had not to complain of many peremp-
tory denials."

Such was the security that remained against arbitrary

taxation under the two Henries. Were men's
lives better protected from unjust measures, ^u^'"*^
and less at the mercy of a jealous couit? It execution!

cannot be necessary to expatiate very' much on "' ^'^°*

this subject in a work that supposes the reader's ac-

quaintance with the common facts of our history
;
yet it

would leave the picture too imperfect, were I not to

recapitulate the more striking instances of sanguinary
injustice, that have cast so deep a shade over the memory
of these princ«s.

means of a benevolence than through having been taken by the Scots, was
parliament But he does not hint at any compelled to pay much more for hit

difHculty of obtaining a parliamentary ransom than the benevolence required ol

grwt. him.
d Lodge, p. 80. Lord Herbert men- ' Rymer, xv. !j4. These commissiooj

Umv U*i« stcTT. opd ob8prve», that lie^a bear ijate &tb J.i;*. 1546.
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The duke of Clarence, attainted in the reign of his

Earl of brother Edward IV., left one son, whom hia
Warwick, uncle restored to the title of earl of Warwick.

This boy, at the accession of Henry VII., being the»
about twelve years old, was shut up in the Tower.
Fifteen years of captivity had elapsed, when, if we trust

to the common story, having imfortunately become ac-

quainted with his fellow-prisoner Perkin Warbeck, he
listened to a scheme for their escape, and would probably
not have been averse to second the ambitious views of
that young man. But it was surmised, with as much
likelihood as the character of both parties could give it,

that the king had promised Ferdinand of Aragon to

remove the earl of Warwick out of the way, as the con-
dition of his daughter's marriage with the prince of

Wales, and the best means of securing their inheritance.

Warwick accordingly was brought to trial for a con-
spiracy to overturn the government ; which he was in-

duced to confess, in the hope, as we must conceive, and
perhaps with an assurance, of pardon, and was immedi-
ately executed.

The nearest heir to the house of York, after the queen

Karl of and her children and the descendants of the
Suffolk, duke of Clarence, was a son of Edward IV. 's

sister, the earl of Suffolk, whose elder brother, the earl

of Lincoln, had joined in the rebellion of Lambert
Simnel, and perished at the battle of Stoke. Suffolk,

having killed a man in an affray, obtained a pardon,
which the king compelled him to plead in open court at

his arraignment. This laudable impartiality is said to

have given him offence, and provoked his flight into the

Netherlands ; whence, being a man of a turbulent dis-

position, and partaking in the hatred of his family
towards the house of Lancaster, ho engaged in a con-
spiracy with some persons at home, which caused him to

bo attainted of treason. Some time afterwards, the arch-

duke Philip, having been shipwrecked on the coast of
England, found himself in a sort of honourable detention

at Ilenry's court. On consenting to his departure, the

king requested him t(j send over the earl of Suffolk ; and
Philip, though not insensible to the breach of hospitality

exacted from him, was content to satisfy his honour by
obtaining a promise that the prisoner's life should be



Hen. VIII. DUKE OK BUCKINGHAM. 27

spared, Henry is said to have reckoned this engagement

merely personal, and to have left as a last injunction to

his successor, that he should carry into eftect the sen-

tence against Suftblk. Though this was an evident vio-

lation of the promise in its spirit, yet Henry VIII., after

the lapse of a few years, with no new pretext, caused

him to be executed.

The duke of Buckingham, representing the ancient

family of Stafford, and hereditary high constable ^^^ ^^

of England, stood the first in rank and con- BucUng-

sequence, perhaps in riches, among the nobility.
''"^

But being too ambitious and arrogant for the age in which

he was bom, he drew on himself the jealousy of the king

and the resentment of AVolsey. The evidence on his trial

for high treason was almost entirely confined to idle and
vaunting language, held with servants who betrayed his

confidence, and soothsayers whom he had believed. As
we find no other persons charged as parties with him, it

seems manifest that Buckingham was innocent of any

real conspiracy. His condemnation not only gratified

the cardinal's revenge, but answered a very constant

purpose of the Tudor government, that of intimidating

the great families from whom the preceding dynasty had

experienced so much disquietude/

The execution, however, of Suffolk was at least not

contrary to law; and even Buckingham was
jj^^ treason

attainted on evidence which, according to the created by

tremendous latitude with which the law of
»***"**^

treason had been construed, a court of justice could not

be expected to disregard. But after the fall of Wolsey,

and Henry's breach with the Eoman see, his fierce tem-

per, strengthened by habit and exasperated by resistance,

demanded more constant supplies of blood : and many
perished by sentences which we can hardly prevent
ourselves from considering as illegal, because the statutes

to which they might be conformable seem, from their

temporary duration, their violence, and the passiveness

f Hall, 622. Hume, who is favourable adds, that his crime proceeded more from

lo Wolsey, says, " There is no reason to indiscretion than deliberate malice. In

thin\E the sentence against Buckingham fact, the condemnation of this great noble

unjust." But no one who reads the trial was owing to Wolsey's resentment, acting

will find any evidence to satisfy a reason- on the saTage temper of Henry
tie mind , and Home himself aoon after
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of the parliaments tliat enacted them, rather like arbi<

trary invasions of the law than alterations of it. By an
act of 1534 not, only an oath was imposed to maintain
the succession in the heirs of the king's second mamage,
in exclusion of the princess Mary, but it was made high

treason to deny that ecclesiastical supremacy of the

crown, which, till about two years before, no one had

Execution
®^®^ ventured to assert.^ Bishop Fisher, the

of Fisher most inflexibly honest churchman who filled a
and More,

i^jg}^ station in that age, was beheaded for this

denial. Sir Thomas More, whose name can ask no epi-

thet, underAvent a similar fate. He had offered to take

the oath to maintain the succession, which, as he justly

said, the legislature was competent to alter ; but pru-

dently avoided to give an opinion as to the supremacy,
till Eich, solicitor-general, and afterwards chancellor,

elicited, in a private conversation, some expressions

which were thought sufficient to bring him within the

fangs of the recent statute. A considerable number of

less distinguished persons, chiefly ecclesiastical, were
afterwards executed by virtue of this law.

The sudden ana harsh innovations made by Henry in

religion, as to which eveiy artifice of concealment and
delay is required, his destruction of venerable establish-

ments, his tyranny over the recesses of the conscience,

excited so dangerous a rebellion in the north of England
tliat his own general, the duke of Norfolk, thought it

absolutely necessary to employ measures of conciliation.''

• [25 II. 8, c, 22. ThU ia not occu- \'cral other*, sulTtTcd death on Uils con-

nMy (tatcd. This act does not make stniction. See this fully explained In

it treaioD to deny the ecclesiastical su- the 27th volume uf tlic Archa;olog1n, by

premacy, which is not hinted In any part M r. Bruce. 1 845.]

of it i Vnt makM a nAual to take the >> Several letters that passed between

oath to maintain the fuoce«lon In the the council and duke of Norfolk (Hard-

iirae of the Iclng'f marriage with Anno wicke State Papers, 1. 38, ftc.) tend to

Boleyn mliprition of treason ; and on this conOrm whatsome historians have hinted,

More and Fisher, who icrupled the pre* that ho was suHpcctcd of leaning too

amble to the oath, denying the pope'i favourably towards the rebels. The kinf*

right ofdlapenaation, thongb they would wm most unwilling to grant a free par-

hare sworn to the euooeatlon ttaelf, as a don. Norfolk U told, " If you could, by

legiflativeenaotmaot, wore convicted and any good meons or possible dexterity,

imprtaoned. But a mibseqnent etatata, rNorva a very few persorm for punish.

'J* it 8, c. 13, made it high treason to menta, you should aasnredly odmlnlHier

wish by words to deprive the Idng of his the greatest pleasure to bis highuesa that

tttto, name, or dignity ; and the appella. oonld be imagined, and much in the same
Itoa .^prrnne Head being part of thla advanm your own honour."—P. 32. Ho
title, oH only More mid VnUcr, hut so- m\»* have thought himself in dangfir
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The insurgents laid down their arms on an unconditional'

promise of amnesty. But another rising having occuiTed

in a different quarter, the king made use of this pretext

to put to death some persons of superior rank, who,
though they had, voluntarily or by compulsion, partaken

in the first rebellion, had no concern in the second, and
to let loose military law upon their followers. Nor was
his vengeance confined to those who had evidently been
guilty of these tumults. It is, indeed, umeasonable to

deny that there might be, nay, there probably were,

some real conspirators among those who suffered on the

scaifolds of Henry. Yet in the proceedings against the

countess of Salisbury, an aged woman, but obnoxious as

the daughter of the duke of Clarence and mother of

lieginald Pole, an active instrument of the pope in fo-

menting rebellion,' against the abbots of Eeading and
Glastonbury, and others who were implicated in charges

of treason at this period, we find so much haste, such

neglect of judicial forms, and so bloodthirsty a deter-

mination to obtain convictions, that we are naturally

tempted to reckon them eimong the victims of revenge or

rapacity.

It was probably during these prosecutions that Crom-
well, a man not destitute of liberal qualities, but
who is liable to the one great reproach of hav-

™"*

ing obeyed too implicitly a master whose commands
were crimes, inquired of the judges whether, if par-

liament should condemn a man to die for treason without
hearing him, the attainder could ever be disputed. They
answered that it was a dangerous question, and that par-

from some of these letters which indicate severities towards the monasteries in that

the king's distrust of him. He had re- part of England.

commended the employment of men of i Pole, at his own solicitation, was
high ranlc as lords of the marches, instead appointed legate to the Low Countries in

of the rather inferior persons whom the 1537, with the sole object of keeping alive

Icing had lately chosen. This called down the flame of the northern rebellion, and
on him rather awarm reprimand (p. 39); exciting foreign powers, as well as the

for it was the natural policy of a despotic English nation, to restore religion by
court to restrain the ascendency of great force, ifnot to dethrone Henry. It isdifB>

families ; nor were there wanting very cult not to susjiect that he was influenced

good reasons for this, even if the public by ambitious views in a proceeding so

weal had boon the sole object of Henry's treasonable, and so little in conformity

counciL Soo also, for tlio subject of this with his polished manners and temperate

note, the St;ite Tapers Hen. 8, p. 518 life. Phillips, his able and artful bi>
et alibL They contain a good deal of in- grapher, both proves and glories in the

teresting matter as to the northern rebel- treason. Life of Pole, sect. 3.

lion, which ga ve Henry a pretext for great
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•liament should rather set an example to inferior courts
by proceeding according to justice. But being pressed
to reply by the king's express commandment, they said
that an attainder in parliament, whether the party had
been heard or not in his defence, could never be reversed
in a court of law. No proceedings, it is said, took place
against the person intended, nor is it known who he
was.'' But men prone to remark all that seems an ap-
propriate retribution of Providence, took notice that he
who had thus solicited the interpreters of the law to
sanction such a violation of natural justice, was himself
its earliest example. In the apparent zenith of favour
this able and faithful minister, the king's vicegerent in
his ecclesiastical supremacy, and recently created earl of
Essex, fell so suddenly, and so totally without offence,

that it has perplexed some wiiters to assign the cause.
But there seems little doubt that Henry's dissatisfaction

with his fourth wife, Anne of Cleves, whom Cromwell
had recommended, alienated his selfish temper, and in-

clined his ear to the whisperings of those courtiers who
abhorred the favourite and his measures. An act attaint-

ing him of treason and heresy was hunied through par-
liament, without hearing him in his defence.*" The
charges, indeed, were so ungrounded that had he been
permitted to refute them, his condemnation, though not
less certain, might, perhaps, have caused more shame.
This precedent oi' sentencing men unheard, by means of

k Coke's 4th Iiutltutc, 37. It is how- sentium conccssii, ncmine discrepante,

ever said hy lord Herbert and others, cxpcdlta est" And at the close of tlio

lliat the countess of Salisbury and the session we find a still more renia)kabla

murcbloness of Kxeter were not heard in testimony to the unanimity of parliament
tlielr defence. The acts of attainder in the following words: "Hoc animad-
•Kulnst them were certainly hurried vcrtcndum est, quod in hAo sessione cum
thruuKb parliament; but whether with- proccres darent lufiyoglA, et diccrcnt sen-
out hearing the putles docs not appear, tentios super actibus prsdicUs, ca erat
" Burnet obeerves, that Cranmer was ooncordia et lenteDtianim conformitas, ut

•beeot tbe flnt flay the 1)iU was read, sluguli ils et eorum tingulli asseiuerint,

Ifth JniM, 1640; and by his silence nemine dliorepanta. Thomas de Soule*
iMvee tbe reader to infer that be was mont, Cleric. Parliameatoruin." As far

0 likawiw on l*th June, when it was therefore as entries on the Journals are
read a second and third time. Bat this, evidence, Cranmer was pUccd In the
I fpiir, cannot be ancrtfld. He is marked painful and humiliating predicament of
In the journal aa present on the Utter voting for the dvaili of his innocent friend,

day ; and there is the following entry t Ha bad gone as far as he dared In writing
« II»dlo li!cu est pro secuDdo et tertlo, a Utter to Henry, whiob might be ooiv

UUa attlnctuno Tbcaw ComltU EMex, itmed Into an apology for CromweU.
oi oummnnl omnium procvnm tone prat- though it was full umaoh so for Mm^f
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an act of attainder, was followed in the case of Dr.

Barnes, burned not long afterwards for heresy.

The duke of Norfolk had been throughout Henry's

reign one of his most confidential ministers. Date of

But as the king approached his end, an inordi- Norfolk,

nate jealousy of great men rather than mere caprice

appears to have prompted the resolution of destroying

the most conspicuous family in England. Norfolk's son,

too, the earl of Surrey, though long a favourite -with the

king, possessed more talents and renown, as well as a

more haughty spirit, than were compatible with his

safety. A strong party at court had always been hostile

to the duke of Norfolk ; and his min was attributed

especially to the influence of the two Seymours. No
accusations could be more futile than those which suf-

ficed to take away the life of the noblest and most accom-
plished man in England. Surrey's treason seems to have
consisted chiefly in quartering the royal arms in his

escutcheon ; and this false heraldry, if such it were, must
have been considered as evidence of meditating the king's

death. His father ignominiously confessed the charges
against himself, in a vain hope of mercy from one who
knew not what it meant. An act of attainder (for both
houses of parliament were commonly made accessary to

the legal murders of this reign) was passed with much
haste, and perhaps irregularly; but Henry's demise
ensuing at the instant prevented the execution of Nor-
folk. Contimxing in prison during Edward's reign, he
just survived to be released and restored in blood under
Mary.
Among the victims of this monarch's ferocity, as we

bestow most of our admiration on Sir Thomas ^nne
More, so we reserve our greatest pity for Anne Boiej-n.

Boleyn. Few, very few, have in any age hesitated to

admit her innocence." But her discretion was by no

" Burnet has taken much pains with against More. A remarkable passage in

the subject, and set her innocence in a Cavendish's Life of Wolsey, p. 103, edit

very clear light :—1. 197, and iii. 114. See 1667, strongly displays her indiscretion,

also Strype, 1. 280, and Ellis's Letters, A late writer, whose acuteness and iii-

il. 52. But Anne had all the failings of dustry would raise him to a very respect-

a vain, weak woman raised suddenly to able place Mnong our historians if he
greatness. She behaved with unamiable could have repressed the inveterate par •

vlndictivencss towards Wolsey, and per- tiality of his profession, has used every
haps (but this worst charge is not fully ooiique artifice to lead his readers into u
tuthenticated) exasperated the king belief of Anne Boleyn' , guilt, while he
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means sufficient to preserve her steps on that dizzy
iieight, which she had ascended with more eager ambi>
tion than feminine delicacy coiild approve. Henry waa
probably quicksighted enough to perceive that he did
not possess her affections, and his own were soon trans-

ferred to another object. Nothing in this detestable
reign is worse than her trial. She was indicted, partly
upon the statute of Edward III., which, by a just though
rather technical construction, has been held to extend
the guilt of treason to an adulterous queen as well as

to her paramour, and partly on the recent law for pre-

servation of the succession, which attached the same
penalties to anything done or said in slander of Ihe

king's issue. Her levities in discourse were brought
within this strange act by a still more strange intei-pre-

tation. Nor was the wounded pride of the king content
with her death. Under the fear, as is most likely, of a

more cniel punishment, which the law affixed to her
offence, Anne was induced to confess a pre-contract with
Lord Percy, on which her marriage with the king was

allectS'to hold the balance, and state both woman, falling a victim to the intrigues

sides ol the question without detcnnin- of a religious faction." He well knows
lug it. Thus he repeats what he must that be could not have done so without
have linown to be the strange and ex- contradicting the tenor of his entire work,
travagantliesof Sanders about her birth; without ceasing, as it were, to be himself,

without vouching for them indeed, but All the rest of tills note is a pretended

without any reprobation of their absurd balancing of evidence, In the stylo of a

malignity. Lingard's Hist, of Kngland, Judge who can hardly bear to put for a

vi. 153, (Mvo. edit.) Thus he intimates moment the possibility of u prisoner's

that " tlie records of her trial and con- innocence.

vlction have perished, perhaps by the 1 regret very much to be compoUod to

liaiids of those who respected her mv- add the name of Mr. Sliaron Turner to

mory," p. 316, though the evidence Is tlioso who Iiavo countenanced the sup-

given by Uumet, and the record (in the iHisltion of Anno Jiolcyn's giiilL Jlut

technical hciisc) of a trini contains no- Mr. 'I'unicr, a most wortliy and paluh-

thing from which a party's guilt or iu- taking man, to wliose earlier writings

nooeoco can b« inferred. Thus ho snyc our literature is much Indebted, has, in

that tboM who were executed on the Ills history of Henry VIII., gone upon

•amc duuge with the qneen, ncitliur ad- the itrunge principle of exalting that

milted nor denied the offence for wliirli tyrant's reputation at the expcnsu of

Uioy foffered ; though the best infonncd every cno of his victims, to whatcvei-

writan aMert that Norria conatantly do- party they may iiave belonged. Odit

clarad the qaeen'a Innocence and his dumnalM. I'crhaim he is tliu llrst, and

own. >nI11 be the hist, who has defended the

I)r. I.ingitrd can hardly t>o thoiiglit attainder of Sir Thomas More. A verdict

aertous when ho take* credit to hiroacif, of a jury, an assertion of a statesman, a

tn Uie oommencement of a note at the recital of an act of parliament, are, with

•nd of the same volume, for " not rcn* bim, satUfactory pnxjfs of the most Im-

derlng his book mora interesting by re- probable accusations ognlnst the must

prearntlog her as an Innooent aod li\Jurcd blamcloss character.



Hen. Vlll. CATHERINE HOWARD. 3.1

annulled by an ecclesiastical sentence, without awaiting

its certain dissolution by tlie axe." Heniy seems tc

have thought his honour too much sullied by the in-

fidelity of a lawful wife. But for this destiny he was
yet reserved. I shall not impute to him as an act of

tyranny the execution of Catherine Howard, since it

appears probable that the licentious habits of that young
woman had continued after her marriage ;

•* and though
we might not in general applaud the vengeance of a
husband who should put a guilty wife to death, it could
not be expected that Henry VIII. should lose so reason-

able an opportunity of shedding blood.'» It was after

the execution of this fifth wife that the celebrated law
was enacted, whereby any woman whom the king should
mai-ry as a virgin incuned the penalties of treason if she
did not previously reveal any failings that had dis-

qualified her for the service of Diana.'

° The lords pmnounceJ a singular

sentence, that she should be burned or

beheaded at the king's pleasure. Burnet

snys, the Judges complalued of this as

unprecedented. Perhaps in strictness the

knig's right to alter a sentence is ques-

tionable ; or rather would be so, if a few
precedents were out of the way. In high
treason committed by a man, the be-

heading was part of the sentence, and
the king only remitted the more cruel

preliminaries. Women, till 1791, were
condemned to be burned. But the two
queens of Henry, the countess of Salis-

bury, lady Rochford, lady Jane Grey,

a«d, in later times, Mrs. Lisle were be-

l>eaded. Poor Mrs. Gaunt was not thought

noble enough to be rescued from the fire.

In felony, where beheading is no part

of the sentence, it has been substituted

by the king's warrant in the cases of

the duke of Somerset and lord Audley.
I know not why the latter obtained

this favour ; for it had been refused

to lord Stourton, hanged for murder
under Mary, as it was afterwards to

Earl Ferrers.

P [The letters published in State

Papers, temp. Henry 8, vol. 1. p. 689
et post, by no means increase this pro-

bability; Catherine Howard's post-nup-
tial guilt must remain very questionable,

which makes her execution, and that of

vol*. J.

others who suffered with her, another of

Henry's murders. There is too much
appearance that Cranmer, by the king's

order, promised that her life should be

spared, with a view of obtaining a con

fcssion of a pre-contract with Derham.

—1845.]
1 It is often difficult to understand

the gpxiunds of a parliamentary attainder,

for which any kind of evidence was
thought sufficient; and the strongest

proofs against Catherine Howard un-

doubtedly related to her behaviour be-

fore marriage, which could be no legal

crime. But some of the depositions ex-

tend farther.

Dr. Lingard has made a curious ob-

servation on this case :
"A plot was

woven by the industry of the reformers,

which brought the young queen to the

scaffold, and weakened the ascendency of

the reigning party."—p. 407. This is a

very strange assertion ; for he proceeds

to admit her ante-nuptial guilt, which

indeed she is well known to have con-

fessed, and does not give the slightest

proof of any plot. Yet he adds, speaking

of the queen and lady Rochford, " I fan
{i. e. wish to insinuate"" both were saeri-

flced to the manes of Anne Bcleyn."

I

' Stat 25 H. 8, c. 13.

It may be here observed, that Hm act

at tainting Catherine Howard of treasoo



34 ACT GIVING PROCLAMATIONS Chap. I.

These parliamentary attainders, being intended rather

Vre&h ^^ judicial than legislative proceedings, were
statutes violations of reason and justice in the applica-

penaitiesof ^o^ 0^ 1^^-. But many general enactments of
treason. this reign bear the same character of servility.

New political offences were created in every parliament,

against which the severest penalties were denounced.
The nation had scarcely time to rejoice in the termination
of those long debates between the houses of York and
Lancaster, when the king's divorce, and the consequent
illegitimacy of his eldest daughter, laid open the suc-

cession to fresh questions. It was needlessly unnatural
and unjust to bastardize the princess Mary, whose title

ought rather to have had the confirmation of parliament.

But Henry, who would have deemed so moderate a
proceeding injurious to his cause in the eyes of Europe,
and a sort of concession to the adversaries of the divorce,

procured an act settling the crown on his children by
Anne or any subsequent wife. Any person disputing the

lawfulness of the king's second marriage might, by the

sort of construction that would be put on this act,

become liable to the penalties of treason. In two years

more this very marriage was annulled by sentence ; and
it would, perhaps, have been treasonable to assort the

princess Elizabeth's legitimacy. The same punishment
was enacted against such as should mairy without

licence under the great seal, or have a criminal inter-

course with, any of the king's children "lawfully bom,
or otherwise commonly reputed to bo his children, or

his sister, aunt, or niece."

'

Henry's two divorces had created an uncertainty as

Act giving ^0 *^^ ^^^® °^ succohsion, which parliament
procbun*- endoavourcd to remove, not by such constitu-

j

fy^^ tional provisions in concunence with the crown
*•*• as might define the course of inheritance,

but by enabling the king, on failure of issue by Jane
Seymour, or any other lawful wife, to make over and
bequeath the kingdom to any poi-sons at his pleasure,

prooMda to declare that tbo klnK** Maent may be prcaumcd, therefore, to be tho

to blUa bjr comrolMlon nnder the great <<arlloKt ItiKinnco uf tho king's pawing

eal U aa valid aa if he wart penonally bllU In UiIh manner.

Iireaent, any caatom or uie to tha contrary * uh il. h, c. i h.

MtwiUuilaiKUng. 33 H. •, c. 31. lOiJa
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not even resoi'ving a preference to the descendants

of former sovereigns.' By a subseqi^ent statute, the

princesses Mary and Elizabeth v^^ere nominated in the

entail, after the king's male issue, subject, however, to

such conditions as he should declare, by non-compliance

with which their right was to cease." This act still left

it in his power to limit the remainder at his discretion.

In execution of this authority, he devised the crown,

upon failure of issue from his three children, to the

heirs of the body of Mary duchess of Suffolk, the

younger of his two sisters
;
postponing at least, if not

excluding, the royal family of Scotland, descended from

his elder sister Margaret. In surrendering the regular

laws of the monarchy to one man's caprice, this parlia-

ment became accessory, so far as in it lay, to dispositions

which might eventually have kindled the flames of civil

war. But it seemed to aim at inflicting a still deeper

injury on future generations, in enacting that a king,

after he should have attained the age of twenty-four

years, might repeal any statutes made since his accession."

Such a provision not only tended to annihilate the

authority of a regency, and to expose the kingdom to a

sort of anarchical confusion during its continuance, but
seemed to prepare the way for a more absolute power of

abrogating all acts of the legislature. Three years after-

wards it w^as enacted that proclamations made by the

king and council, under penalty of fine and imprison-

ment, should have the force of statutes, so that they
should not be prejudicial to any person's inheritance,

offices, liberties, goods and chattels, or infringe the
established laws. This has been often noticed as an
instance of sei-vile compliance. It is, however, a striking

testimony to the free constitution it infringed, and demon-
strates that the prerogative could not soar to the heights
it aimed at, till thus imped by the perfidious hand of

parliament. It is also to be obsei-ved, that the power
given to the king's proclamations is considei-ably

limited.''

' 28 H. 8, c. 7. ceptlons had been taken to some of th*
" 35 H. 8, c. 1. king's ecclesiastical proclamations, which
* 28 H. 8, c. 17. altered laws, and laid taxes on spiritual

y 31 H. 8, c. 8. Burnet, i, 263, ex- persons. He justly observes that the re-

plains tne origia of this net. Great ex- strlcUons contained iu it gave great powce

d2
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A government administored with so frequent violations

not only of the chartered privileges of Englishmen, but
of those still more sacred rights which natural law
has established, must have been regarded, one would
imagine, with just abhorrence, and earnest longings for

a change. Yet contemporary authorities by no means
answer to this expectation. Some mention Henry after

his death in language of eulogy ; and, if we except those

whom attachment to the ancient religion had inspired

with hatred towards his memory, very few appear to

have been aware that his name would descend to posterity

among those of the many tyrants and oppressors of

innocence, whom the wrath of Heaven has raised

up, and the servility of men has endured. I do not

indeed believe that he had really conciliated his

people's affection. That perfect fear •vvhich_ attended

him must have cast out love. But he ha3"alew^qualities\

that deserve esteem, and several which a nation is

pleased to behold in a sovereign. He wanted, or at

least did not manifest in any eminent degree, one usual

vice of tyrants, dissimulation : his manners were affable,

and his temper generous. Though his schemes of foreign

policy were not very sagacious, and his wars, either

with France or Scotland, productive of no material

advantage, they were uniformly successful, and retrieved

the honour of the English name. But the main cause of

the reverence with which our forefathers cherished this

king's memory was the share he had taken in the Ko-
formation. They saw in him, not indeed the proselyte

of their faith, but the subverter of their enemies' power,
the avenging minister of Heaven, by whoso giant anu

to the Jndgn, who bod the power of ex- cUime proU!cting till poraoiiH, oa men-
poundlDf in their band*. 'I'lio preamble tioned. In their iiihtTliance or other pro>

!• ftill u offintiive u the txxly of tho act

;

pcrty, proceods, " nor rIiuU by virtue of

reciting the contenipl and disobedience the eaid act sufTcr any ihiIiis of death."

of the king"! proclamatloiu by (oinu Hut an exception li afterwards made for
** who did not consider what a king Ixj " such persons which iball offend against

hU royal power might do," which, If It any proclamation t» be made by the

ociiitlnued, would tend to Uie dlsi^be- kitiK's hlKhnoaa, his beln or luooesson,

dtonce of the lawi of Uod, and the dlK> for or concerning any kind of bereslee

boooor of the Ung'inu^Mtjr," who might uKalnst ChrUtiun doctrine." Thus it

fhll 111 bear It," Jn. See this act at seems that tho king cla.sied a power to

ietigUi In the great edition of the itatut^ia. declare heresy by proclamation, uudtr

There wae one lingnlar prorliion ; the penaltjr of death.
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the chain of superstitipn had been broken, and the prison

gates burst asunder.'

The ill-assorted body of councillors who exercised the

functions of regency by Henry's testament

were sensible that they had not sinews to wield ment'of e*
his iron sceptre, and that some sacrifice must »»>•<» vi.'*

be made to a nation exasperated as well as

overawed by the violent measures of his reign. In the

first session, accordingly, of Edward's parliament, the

new treasons and felonies which had been created to

y>lease his father's sanguinary disposition were at once

abrogated."

The statute of Edward III. became again the standard

of high treason, except that the denial of the king's

supremacy was still liable to its penalties. The same
act, which relieves the subject from these terrors, con-

tains also a repeal of that which had given legislative

validity to the king's proclamations. ITiese provisions

appear like an elastic recoil of the constitution after the

extraordinary pressure of that despotic reign. But, how-
ever they may indicate the temper of parliament, we
must consider them but as an unwilling and insincere

compliance on the part of the government. Henry, too

arrogant to dissemble Avith his subjects, had stamped the

law itself with the print of his despotism. The more
wily courtiers of Edward's council deemed it less ob-

noxious to violate than to new-mould the constitution.

For, although proclamations had no longer the legal

character of statutes, we find several during Edward's
reign enforced by penalty of fine and imprisonment.

Many of the ecclesiastical changes were first established

* Gray has finely glanced at this bright

point of Henry's character, in that beau-

tiful stanza where he has made the

founders of Cambridge pass before our

eyes, like shadows over a raagic glass

:

the majestic lord
Who broke tlie bonds of Kome.

In a poet, this was a fair employment
of his art ; but the partiality of Burnet
towards Henry VIII. is less warrantable

;

and he should have blushed to excuse,

by absurd and unworthy sophistry, the

pmiiBhmsnt of those who refused to awe^

to the king's supremacy, p. 351.

After all, Henry was every whit as

good a king and man as Francis I.,whom
there are still some, on the other side of

the Channel, servile enough to extol ; not
in the least more tyrannical and san-

guinary, and of better faith towards his

neighboui-s.

" 1 Edw. 6, c, 12. By this act it is

pro^-ided that a lord of parliament shaU
have the benefit of dergy though he can.
not read. Sect. 14. Yet one can hardly
believe tliat this provision waj neceaKr|
At so late an corv
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by no other authority, though afterwards sanctioned by
parliament. Rates were thus fixed for the price of pro-

visions ; bad money was cried down, with penalties on
those who should buy it xmder a certain value, and tlie

melting of the current coin prohibited on pain of for-

feiture.'' Some of these might possibly have a sanctioa

from precedent, and from the acknowledged prerogative

of the crown in regulating the coin. But no legal apology
can be made for a proclamation inApiil, 1549, addressed

to all justices of the peace, enjoining them to arrest

sowers and tellers abroad of vain and forged tales and
lies, and to commit them to the galleys, there to row in

chains as slaves during the king's pleasure." One would
imagine that the late statute had been repealed, as too

far restrain! :ig the royal power, rather than as giving it

an unconstitutional extension.

It soon became evident that if the new administration

had not fxilly imbibed the sanguinary spirit of

of lord their late master, they were as little scrupulous
Seymour, j^ bending the mlos of law and justice to their

purpose in cases of treason. The duke of Somerset,

nominated by Henry as one only of his sixteen executors,

obtained almost immediately afterwards a patent from
the young king, constituting him sole regent under the

name of protector, with the assistance, indeed, of the

rest as his councillors, but with the power of adding any
others to their number. Conscious of his own usurpa-

tion, it was natural for Somerset to dread the aspiring

views of others ; nor was it long before he discovered a
rival in his brother, lord Seymour, of Sudeley, whom,

I' 2 Strype, 147, 341, 491. this roulm, Ac, niul asked If tlioy would
" Id. 140. Dr. Llngard bos remarked servo lilni and tisscnt to bis coronation,

•n important chongo in the coronation as by tlioir duty of allegianco they woro
cemnony of Kdward VL Formerly tho bound to do. All thlswos bnforo tbo oatb.

king bad tolcen an oath to preaorve tho a Dumet, Appendix, p. on.

libortletof tho realm, and efpBciallyUuiM Few will prett^'iid timt tho coronatloc

granted by Kdward the Cimfeifor, kc., or tho coronation oath, was essential to

before the people were Mked whether tho legal luccoMlon of tbo crown, or tho

tboy would oooeent to bAve him •• their exorctie of it« prerogatives. But thlr

king. See the form observed at Richard alteratloti In tho form is a curloux proof

the Saoond's coronrtlun in Rymer, vll. of the solicitude displayed by tlin Tudors,

IM. But at Udw'UAt oaronatlon tho •« 't was much more by the next family,

artbbiibop preaontcd the king to tho to suppress every recollection that could

people, as rIghtfUl and undoubted in- make their sovereignty uppeur to bu o(

baritor by tho laws of Ood and man t<) popuUr origin,

til* royal dignity and crown Imperial of
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according to the policy of that age, he thought it neces-

sary to destroy by a bill of attainder. Seymour was
apparently a dangerous and unprincipled man ; he had
c(>urted the favour of the young king by small presents

of money, and appears beyond question to have enter-

tained a hope of marrying the princess Elizabeth, who
had lived much in his house during his short union with
the queen dowager. It was surmised that this lady had
been poisoned to make room for a still nobler consort.*

But in this there could be no treason ; and it is not
likely that any evidence was given which could have
brought him within the statute of Edward III. In this

prosecution against lord Seymour it was thought expe-
dient to follow the very worst of Henry's precedents,

by not hearing the accused in his defence. The bill

passed through the upper house, the natural guardian of

a peer's life and honour, without one dissenting voice.

The commons addressed the king that they might hear
the witnesses, and also the accused. It was answered
that the king did not think it necessary for them to hear
the latter ; but that those who had given their deposi-

tions before the lords might repeat their evidence before

the lower house. It rather appears that the commons
did not insist on this any farther ; but the bill of at-

tainder was carried with a few negative voices.' How
striking a pictuie it affords of the sixteenth century, tc

behold the popular and well-natured duke of Somerset,
more estimable at least than any other statesman em-
ployed under Edward, not only promoting this imjust
condemnation of his brother, but signing the warrant
under which he was beheaded

!

But it was more easy to crush a single competitor than

<i Haynes'g State Papers contain many absurd exaggeration, in the articles

curioiw proofs of the incipient amour against lord Seymour, that, hud the
between lord Seymour and Klizabeth, former proved immediately with child

and show much indecent familiarity on after her marriage with him, it might
one side, with a little childish coquetry have passed for the king's. This mar-
on the other. These documents also riage, however, did not take place before
rather tend to confirm the story of our June, Henry having died in January,
elder historians, which I have found KUis's letters, 11. 150.

attested by foreign writers of that age * Journals, Keb. 27, March 4, 1548-9.

v^though Burnet has thrown doubts upon Vrora these I am led to doubt whether the
it), that some differences between the commons actually heard witnesses against
queen-dowager and the duchess of So- Seymour, which Burnet and Strype hava
merset aggravated at least those of their taken fcx granted,

husbands P. 61, f9. It is alleged vrth
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to keep in subjection the subtle and daring spirits

Attaind
trailed in Henry's councils, and jealous of tlio

of duke of usurpation ofan equal. The protector, attribut-
Somerset.

jjjg jjjg succcss, as is usual with men in power,
rather to skill than fortune, and confident in the two
frailest supports that a minister can have, the favour of

a child and of the lower people, was stripped of his

authority within a few months after the execution of

lord Seymour, by a confederacy which he had neither

the discretion to prevent nor the firmness to resist.

Though from this time but a secondary character upon
the public stage, he was so near the throne as to keep
alive the suspicions of the duke of Northumberland, who,
with no ostensible title, had become not less absolute

than himself. It is not improbable that Somerset was
innocent of the charge imputed to him, namely, a con-

spiracy to murder some of the privy councillors, which
had been erected into felony by a recent statute ; but the

evidence, though it may have been false, does not seem
legally insufiicient. He demanded on his trial to be
confronted with the witnesses, a favour rarely granted
in that age to state criminals, and which he could not
very decently solicit after causing his brother to be con-

demned unheard. Three lords, against whom he was
charged to have conspired, sat upon his trial ; aud it was
thought a sufficient reply to his complaints of this breach

Df a known principle that no challenge could be allowed

in the case of a peer.

From this designing and unscrupulous oligarchy no
measure conducive to liberty and justice could bo ex-

Eected to spring. But among the commons there must
ave been men, although their names have not descended

to us, who, animated by a purer zeal for these objects,

perceived on how precarious a thread the life of every
man was suspondod, when the private deposition of one
suborned witness, unoonfronted with the prisoner, could

suffice to obtain a conviction in oases of treason. In the

worst period of Edward's roigu we find inserted in a bill

creating some new treasons one of the most important

constitutional provisions which the annuls of the Tudor
family afford. It is enacted that " no person shall be

indicted for any manner of treason except on the tosti-

roony of two Jt^wful witnesses, who shall be brought io
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person before the accused at the time of his trial, to

avow and maintain what they have to say against him,

unless ho shall willingly confess the charges." ' This

salutary provision was strengthened, not taken away, as

some later judges ventured to assert, by an act in tho

reign of Mary. In a subsequent part of this work I

shall find an opportunity for discussing this important

branch of constitutional law.

It seems hardly necessary to mention the momentary
usurpation of lady Jane Grey, founded on no

yj^j^jj^^

pretext of title which could be sustained by of Mary

»

any argument. She certainly did not obtain "'^*

that degree of actual possession which might have shel-

tered her adherents tmder the statute of Henry VII.

;

nor did the duke of Northumberland allege this excuse

on his trial, though he set ^P ^^^ <J^ '^ more technical

nature, that the great seal was a sufficient protection for

acts done by its authority.^ The reign that immediately

followed is chiefly remembered as a period of sanguinary'

persecution ; but thoiigh I reserve for the next chapter

all mention of ecclesiastical disputes, some of Mary's
proceedings in re-establishing popery belong to the civil

history of our constitution. Impatient under the ex-

istence, for a moment, of rights and usages which she

abhorred, this bigoted woman anticipated the legal

authority which her parliament was ready to interpose

for their abrogation ; the Latin liturgy was restored, the

married clergy expelled from their livings, and even
many protestant ministers thrown into prison for no

f Stat. 5 & C Edw. 6, c. 11, s. 12. then to the lady Jane and her heirs male

;

8 Burnet, ii. 243. An act was made then to the heirs male of lady Katharine

;

to contirm Jceds of private persons, dated and in every instance, except Jane, ex-

during Jane's ten days, concerning which eluding the female herself. Strype's

some doubt had arisen. 1 Mary, sess. 2, Cranmer, Append. 164. A late author,

c. 4. It is said in this statute, " her on consulting the original MS., in the

highness's most lawful possession was king's handwriting, found that it had

for a time disturbed and disquieted by been at first written " the lady Jane's

traitorous rebellion and usurpation." heirs male," but that the words "and
It appears that the young king's on- her " had been interlined. Nares's Me-

ginal intention was to establish a modi- moirs of lx)rd Burghley, i. 451. Mr.

fied Salic law, excluding females from Nares Joes not seem to doubt but that

the crown, but not their male heiis. In this was done by Edward himself: th*

a writing drawn by himself, and entitled change, however, is remarkable, anil

" My Device for the Succession," it i» should probably be ascribed to Nortlr

entailed on the heirs mala of the lady umberland's influence,

queen, if she b»vis any bef:>r3 btude^tbi
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other crime tliau their religion, before any change had
been made in the established laws.*' The queen, in fact,

and those around her, acted and felt as a legitimate

government restored after an usurpation, and treated the

recent statutes as null and invalid. But even in matters

of temporal government the stretches of prerogative were
more violent and alarming than during her brother's

reign. It is due, indeed, to the memory of one who has

left so odious a name, to remark that Mary was conscien-

tioTisly averse to encroach upon what she understood to

be the privileges of her people. A wretched book hav-

ing been written to exalt her prerogative, on the ridi-

culous pretence that, as a queen, she was not bound by
the laws of former kings, she showed it to Gardiner, and
on his expressing indignation at the sophism, threw it

herself into the fire. An act passed, however, to settle

such questions, which declares the queen to have all the

lawful prerogatives of the crown.' But she was sur

rounded by wicked councillors, renegades of every faith,

and ministers of every tyranny. We must, in candour,

attribute to their advice her arbitrary measures, though

not her persecution of heresy, which she counted for

virtue. She is said to have extorted loans from the

citizens of London, and others of her subjects.'' This,

indeed, was not more than had been usual with her pre-

decessors. But we find one clear instance during her

reign of a duty upon f(;reign cloth, imposed without

assent of parliament ; an encroachment unprecedented

since the reign of Eichard II. Several proofs might be

adduced from records of arbitrary inquests for ott'ences

and illegal modes of punishment. The torture is, per-

haps, more frequently mentioned in her short reign than

in all former ages of our history put together, and, pro-

i> Bnnwt Strype, til. 60, 63. Carto, for which wat afterwards substituted

2»0. I doubt whether wo have any " during good behaviour." Burnet, App.

thing In our history more nice conquest 2ST. Culllcr, 218.

^hfi^ the iidininistration of 1663. Tlie i niimct, It. 'iTR. Stat l Mary, sess. 3,

qnwin. in the month only of October, & l. I>r. LliiKnrd raiiivr strangely tolls

prtMnlnd to 166 livings, restoring all this story on tlio autliorlty of father

those tumcil out nndar the acts of unU I'crsoiiK, whom lilx rciulers probably do

formlty. Yet th« deprivation of the not esteem quIUt an much as ho docs. If

hUbujft might Im jOfUflad probably by he hadatt«uded to Durnet, ho would have

lbs tamt of th« commlMion they had fonnd • more sufficient voucher.

taken out in Kdward't reign, to bold k Out*, 330.

fhcir Met during the Iting's ptoasursk
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bably from that imitation of foreign governments, which
contributed not a little to deface onr constitution in the

sixteenth century, seems deliberately to have been intro-

duced as part of the process in those dark and vmcon-

trolled tribunals which investigated offences against the

state.'" A commission issued in 1557, authorising the

persons named in it to inquire, by any means they could

devise, into charges of heresy or other religious offences,

and in some instances to punish the guilty, in others of

a giaver nature to remit them to their ordinaries, seems
(as Burnet has well observed) to have been meant as a

preliminary step to bringing in the inquisition. It was
at least the germ of the high-commission court in the

next reign." One proclamation in the last year of her

inauspicious administration may be deemed a flight of

tyranny beyond her father's example, which, after de-

nouncing the importation of books filled with heresy tmd
treason from beyond sea, proceeds to declare that who-
ever shoidd be found to have such books in his pos-

session should be reputed and taken for a rebel, and
executed according to martial law." This had been pro-

voked as well by a violent libel written at Geneva by
Goodman, a refugee, exciting the people to dethrone the

queen, as by the recent attempt of one Stafford, a de-

scendant of the house of Buckingham, who, having
lauded with a small force at Scarborough, had vainly

hoped that the general disaffection would enable him to

overthrow her government.''

" Haynes, 195. Burnet, ii. Appendix, the imperial ambassador, Benard, which

256. iii. 243. I have not had an opportanlty of seeing,

" Burnet, ii. 347. Collier, ii. 404, and throw much light on this reign. They
Lingard, vii. 266 (who, by the way, con- certainly appear to justity the restraint

founds this commission with something put on Elizabeth, who, if not herself

different two years earlier), will not hear privy to the conspiracies planned in her

of this alliisioii to the inquisition. But behalf (which is, however, very probable),

l$umet has said nothing that is not per- was at least too dangerous to be left

I'ectly just. at liberty. Noailles intrigued with the

° Strype, iii. 459. malecontents, and instigated the rebellion

P See Stafford's proclamation from of Wyatt, of which Dr. Lingard gives a

Scarborough castle, Strype, iii. Appendix, very interesting account. Carte, indeed.

No. "1. it contains no allusion to re- differs from him in ni»i\y of these clr-

ligion, both parties being weary of Mary's cumstances, though writing from the

Spanish counsels. The important letters same source, and particularly denies that

of Noailles, the French ambassador, to Noailles gave any encouragement to

which Carte liad access, and which have Wyatt. It is, however, evident from th«

dnce been printed, have afforded infonna- tenor of his despatches that he had gon«

i<co to I>r. Lingard. and. with those of areat lengths In fomenting the disooc
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Notwithstanding, however, this apparently uncon-
trolled career of powerj it is certain that the children

(of Henry Viii. _dicl not preserve his almost absolute
^

~^
\ dominion over parliament. ) 1 have only met

ofMin-'"^ with one instance in^his reign where the com-
mons re- mons refused to pass a bill recommended by
lovers part ,, mi • • - ^^^ i .

"^

ofitein- the crown. This was m 1532; but so unques-

powcMu* tionable were the legislative rights of parlia-

thcsctwo raent, that, although much displeased, even
reigns. Henry was forced to yield.'' We find several

instances during the reign of Edward, and still more in

that of Mary, where the commons rejected bills sent
down from the upper house ; and though there was
always a majority of peers for the government, yet the
dissent of no small number is frequently recorded in the
former reign. Thus the commons not only threw out a
bill creating several new treasons, and substituted one
of a more moderate nature, with that memorable clause
for two witnesses to be produced in open court, which 1
have already mentioned ;' but rejected one attainting

Tunstal bishop of Durham for misprision of treason, and
were hardly brought to grant a subsidy." Their conduct
in the two former instances, and probably in the third,

must bo attributed to the indignation that was generally

felt at the usurped power of Northumberland, and tlio

untimely fate of Somerset. Several cases of similar un-

willingness to go along with court measures occurred

under Mary. She dissolved, in fact, her two first par-

liaments on this account. But the third was far from
obsequious, and rejected several of her favourite bills.

tent, ftod WM evidently desirous of the *» Burnet, 1. 117. Tlio king rofusoa

•ttoeeM of the inrarrcctlon, ill. 36, 43, &r. his assent to a bill which had passed both

This critical slate of the governmentmay houses, but apparently not of a political

furnish the tisual excuse for its rigour, nature. JjonW Journals, p. 182.

But its nnpopularily was brought on by ' Burnet, 190.

Mary's breacli of her word OH to religion, ' Id. 195, 316. This was the por-

and still moro by her obntlimcy In form- llament, in order to secure favourable

tng her union with I'hillp against tlio elections for whU-li tlio council hnd writ-

Keneral voice of tlio nation, and the ton letters to tlio slierllTs. 'I'licso do not

opposition of Gardiner ; who, however, appear to have availed so much as they

•fMr bar resolution was taken, became might bopo.

iu ttrtonoiM supporter in public. For « Oarte, 311, 323. Noullles, v. 262. lie

Ika datMtatton in which the queen wu tajn that iho committed some knighu

Iwld, •• tbe letlen of No«atei, pMrim; to the Tower for their language in the

^t with some degree of allowaooe ft>r honie. Id. W. Bumct, p. 33'*, mctitlour

hi* OH-n antipathy ta her. the same.
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Two reasons principally contributed to this opposition

:

the one, a fear of entailing upon the country those

numerous exactions of which so many generations had

complained, by reviving the papal supremacy, and more
especially of a restoration of abbey lands ; the other, an

extreme repugnance to the queen's Spanish connection."

If Mary could have obtained the consent of parliament,

she would have settled the crown on her hvisband, and

sent her sister, perhaps, to the scaffold."

There cannot be a stronger proof of the increased

weight of the commons during these reigns attempt

than the anxiety of the court to obtain favour- of the

able elections. Many ancient boroughs, un- gu^ngtuen

doubtedly, have at no period possessed suffi-
J.^*^^>'

cient importance to deserve the elective fran- n^w
^

chise on the score of their riches or population ;
'^'o»gi»s-

and it is most likely that some temporary interest or

partiality, which cannot now be traced, first caused a

writ to be addressed to them. But there is much reason

to conclude that the councillors of Edward VI., in

erecting new boroughs, acted upon a deliberate plan

of strengthening their influence among the connnouK.

Twenty-two boroughs were created or restored in this

short reign ; some of them, indeed, places of much con-

sideration, but not less than seven in Cornwall, and

several others that appear to have been insignificant.

Mary added fourteen to the number ; and as the same
course was pursued under Elizabeth, we in fact owe a

great part of that irregularity in our popular representa-

tion, the advantages or evils of which we need not

here discuss, less to changes wrought by time, than to

deliberate and not very constitutional policy. Nor did

the government scruple a direct and avowed interference

" Burnet, 322. Carte, 296. Noailles putatione acri, et summo labore fideliuiii

says that a third part of the commons in factum est," Lingard, Carte, Philips a

Marj''3 first parliament was hostile to Life of Pole. NoaiUes speaks repeatedly

the repeal of Edward's laws about re- of the strength of the protestant partj',

ligion.and that the debates lasted a week, and of the enmity which the English

ii.247. The Journals do not mention any nation, as he expressed it, bore to the

division ; though it is said in Slrype, iii. pope. But the aversion to the marriage

204, that cne member, sir Ralph Bagnal, with Philip, and dread of falling under

refused to concur in the act abolishing the yoke of Spain, were common to both

the supremacy The queen, however, in religions, with the exception of a few mer«
Ler letter to cardinal Pole, soys of this bigots to the church of Itome.

repeal: "quod uou sine oontentione, dia- * isuuilles vui v passing
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with, elections. A circular letter of Edward to all tlio

eheriifs commands tliem io give notice to the freeholders,

citizens, and burgesses, within their respective counties,
" that our pleasure and commandment is, that they shall

choose and appoint, as nigh as they possibly may, men
of knowledge and experience within the counties, cities,

and boroughs ;" but nevertheless, that where the privy
council should " recommend men of learning and wisdom,
in such case their directions be regarded and followed."
Several persons accordingly were recommended by letters

to the sheriffs, and elected as knights for different shires

;

all of whom belonged to the court, or were in places of
trust about the king." It appears probable that persons in

office formed at all times a very considerable portion of

the house of commons. Another circular of Mary before
the parliament of 1554, directing the sheriffs to admonish
the electors to choose good catholics and "inhabitants,
a-s the old laws require," is much less unconstitutional

;

Ijut the earl of Sussex, one of her most active councillors,

^vrot« to the gentlemen of Norfolk, and to the burgesses
of Yarmouth, requesting them to reserve their voices for

the person he should name.' There is reason to believe

that the court, or rather the imperial ambassador, did
homage to the power of the commons, by presents of

money, in order to procure their support of the impopulai-

marriage with Philip ;" and if Noailles, the ambassador
of Henry II., did not make use of the same means to

thwart the grants of subsidy and other measures of the

administration, ho was at least very active in promising
the succour of France, and animating the patriotism of

those unknown leaders of that assembly, who withstood
the design of a besotted woman and her xinprincipled

councillors to transfer this kingdom under the yoke of

Spain.**

It appears to be a very natural inquiry, after beholding
the course of administration under the Tudor line, by
what means a government so violent in itself, and bo

y Htrype, II. 394. Mnry'i couiiscUoni, tlio I'agoU and Arun«

M. III. IBS. Dumet, li. 238. doU, the moat worthlcAS of muiklnd. We
' Unmet, ii. 263, 377. arc, in foot, greatly Indebted to Noalllei

o NoolUei, V. 190. or the truth of for hia aplrttod activity, which oontri-

Ible plot there can tw no rational ground tnited, In a high degree, to leonre both

10 duubt ; oven Dr. Llngard boa nothing the proteataut religion and the national

f/> advance oipdnit It tmt tiio aMertion of Indepoodeaco of our oaceiton.
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plainly inconsistent with the aclmoAvledged laws, could

be maintained ; and what had become of that Causes of

English spirit which had not only controlled ^^^'^eh
^

such injudicious princes as John and Richard of the

II., but withstood the first and third Edward "^^"^

In the fulness of their pride and glory. Not, indeed,

that the excesses of prerogative had ever been thoroughly

lestrained, or that, if the memorials of earlier ages had
been as carefully preserved as those of the sixteenth

century, we might not possibly find in them equally

flagrant instances of oppression ; but still the petitions

of parliament and frequent statutes remain on record,

bearing Avitness to our constitutional law, and to the

energy that gave it birth. There had evidently been a

retrograde tendency towards absolute monarchyjbetweeu
the reigns of Henry VI. and Henry VIII. f Nor~could
this be attributed to the common engine of despotism, a

military force. For, except the yeomen of the guard,

fifty in number, and the common servants of the king's

household, there was not, in time of peace, an armed
man receiving pay throughout England." A government
that ruled by intimidation was absolutely destitute of

force to intimidate. Hence risings of the mere com-
monalty were sometimes highly dangerous, and lasted

much longer than ordinar)'. A rabble of Comishmen,
in the leign of Henry VII., headed by a blacksmith,

marched up from their own county to the suburbs of

London without resistance. The insurrections of 1525
in c'onsequence of Wolsey's illegal taxation, those of the

north ten years afterwards, wherein, indeed, some men
of higher quality were engaged, and those which broke
out simultaneously in several counties under Edward VI.,

excited a well-grounded alaim in the countiy, and in

the two latter instances were not quelled without much
time and exertion. The reproach of servility- and patient

acquiescence under usurped power falls not on the
English people, but on its natural leaders. We have
seen, indeed, that the house of commons now and then
gave signs of an independent spirit, and occasioned

* Henry VII. first established a band tue gendarmerie of Franc* ; but on ac-

of fifty archers to wait on him. Henry coimt, probably, of the expense it occa-

VIII. h&d fifty horse-guard9, each with sioned, their equipment being too mag-
In aii:her, demilance, and couteiUer, like niflftent. thia yon w»s {(iven up.
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more troublej^von to Henry VIII.Jthan his comjjliant^

inoate of Bis:nobility. V Thfey yielded to everyinaiiSate offiis imperious^

Avill ; they bent with every breath of his capricious

humour ; they are responsible for the illegal trial, for

the iniquitous attainder, for the sanguinary statute, for

the tyranny which they sanctioned by law, and for that

which they permitted to subsist without law. /^K or

was this selfish and pusillanimous subserviency more
characteristic of the minions of Henry's favour, the

Cromwells, the Eiches, the Pagets, the EusseUs, and
the Powletts, than of the representatives of ancient and
honourable houses, the Howards, the Fitz-Allans, and
the Talbots. We trace the noble statesmen of those

reigns concurring in all the inconsistencies of their

revolutions, supporting all the religions of Henry,
Edward, Mary, and Elizabeth ; adjudging the death of

Somerset to gratify Northumberland, and of Northumber-
land to redeem their j/irticipation in his fault, setting

up the usurpation of lady Jane, and abandoning her on
the first doubt of success, constant only in the rapacious

acquisition of estates and honours, from whatever source,

and in adherence to the present power.
I have noticed in a former work that illegal and

juritfdicUon arbitrary jurisdiction exercised by the council,
"^ '''« which, in despite of several positive statutes,

Btar. continued in a greater or less degree, through
chamber,

g^jj ^^^ period of the Plantagcnct family, to de-

prive the subject, in many criminal charges, of that

sacred privilege, trial by his pccre.'' This usuii^ed

jurisdiction, carried much further, and exercised more
vigorously, was the principal grievance UTidor the

Tudors ; and the forced submission of our forefathers

was chiefly owing to the terrors of a tribunal which loft

them secure from no infliction but public execution, or

actual dispossession of their freeholds. And, though it

was beyond its direct province to pass sentence en
capital charges, yet, by intimidating jurors, it procured
convictions which it. was not authorised to ])ronounco.

Wo are naturally astonished at the easiness with which
verdicts wore sometimes given against persons accused

' Vlow of Middle Akom, cb. 8. I mutt uiniecrctiitn,or|>rlvycouncllofBtato,(ind

kwv acknowledKo lliat 1 did not moke the the concilium ordinurluni, an lurd Ha'.«

rtViJultt dUtUicUoii Uawvii Um cunciU. c«IUit,wbli:lii>knccxcrcUedJurlKlf(tl«o
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of treason, on evidence insufficient to support the churge
in point of law, or in its nature not competent to bo
received, or unworthy of belief. But this is explained

by the peril that hung over the juiy in case of acquittal.

"If," says Sir Thomas Smith, in his Treatise on the

Commonwealth of England, " they do pronounce not
guilty upon the prisoner, against whom manifest witness

is brought in, the prisoner escapeth, but the twelve are

not only rebuked by the judges, but also threatened of

punishment, and many times commanded to appear in

the star-chamber, or before the privy council, for the

matter. But this threatening chanceth oftener than the

execution thereof; and the twelve answer with most
gentle words, they did it according to their consciences,

and pray the jxxdges to be good unto them ; they did as

they thought right, and as they accorded all ; and so it

passeth away for the most part. Yet I have seen in my
time, but not in the reign of the king now [Elizabeth],

that an inquest, for pronouncing one not guilty of treason

contrary to such evidence as was brought in, were not
only imprisoned for a space, but a large fine set upon
their heads, which they were fain to pay ; another
inquest, for acquitting another, beside paying a fine,

were put to open ignominy and shame. But thes4

doings were even then accounted of many for violent,

tyrannical, and contrary to the liberty and custom of tha
realm of England." ' One of the instances to which he
alludes was probably that of the jury who acquitted
Sir Nicholas Throckmorton in the second year of Mary.
He had conducted his own defence with singular
boldness and dexterity. On delivering their verdict,

the court committed them to prison. Four, having
acknowledged their offence, were soon released ; but the
rest, attempting to justify themselves before the council,
were sentenced to pay, some a fine of two thousand
pounds, some of one thousand marks ; a part of which
seems ultimately to have been remitted.'

• Commonwealth of England, book 3, the president and council of the WelBk
a 1. The statute 26 H. 8, c. 4, enacts marches. The partiality of Welsh juron
that if a jury in Wales acquit a felon, was notorious in that age ; and tiie r«
contrary to good and pregnant evidence, proach has not quite ceased.

or otherwise misbehave themselves, the t State Trials, t 901. Strype, IL 130.

Jadge may bind them to appeal belbre In a letter to the Duke of Norfolk(Hani-

TOIi. I B
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It is here to be observed that the council of which we
.py^jj^j have just heard, or, as lord Halo denominates
the same it (thougli rather, I believe, for the sake of
^^*''® distinction than upon any ancient authority),

erected by the king's Ordinary council, was something dif-
Henryvii.

fgj.gj^^ from the privy council, with which
several modem writers are apt to confound it ; that is,

the court of jurisdiction is to be distinguished from the
deliberative body, the advisers of the crown. Every
privy councillor belonged to the concilium ordinarium

;

but the chief justices, and perhaps several others who
sat in the latter (not to mention all temporal and
spiritual peers, who, in the opinion at least of some, had
a right of suffrage therein), were not necessarily of the
former body.^ This cannot be called in question, with-
out either charging lord Coke, lord Hale, and other
writers on the subject, with ignorance of what existed

in their own age, or gratuitously supposing that an
entirely novel tribunal sprang up in the sixteenth cen-

tury, under the name of the star-chamber. It has indeed
been often assumed, that a statute enacted early in the

wlcke Papers, i. 40) at the time of the concillo regis; but neither those, not

Yorkshire rebellion in 1536, ho is dl- being of the king's privy council, nor any
rected to question the jury who had of the rest of the judges or barons of the

acquitted a particular person, in order to exchequer, arc standing judges of the

discover their motive. Norfolk seems to court" But Hudson, in his Treatise of

have objected to this for a good reason, the Court of Stiir-Chamber, written about

"leact the fear thereof might trouble the end of James's reign, inclines to

others in the like case." But it may not think tliat all peers had a right of sitting

be nncandld to ascribe this rattier to a iu the court of star-chamber ; there being

leaning towards the insurgents than a several instances where some who were

constitutional principle. not of tbe council of state were present

' Hale's Jurisdiction of the Thirds' niid gave judgment as In tiic cose of Mr.

HoOM, p.6. Coke, 4th Inst. 66, where Davison, "and how they were complotr

W* have the following passage :—" .So judges unsworn. If not by their nativ*

tUl ooort, [the court of star-chamber, a» right, I cannot comprehend ; for surely

tbe condllum was then called,] being the calling of them in tliat cose was not

bolden coram rege et concillo, It is, or mnilolcgliiniatebyanyactof parliament;

may be, oomponntlMl of three several mtltlKr without tliclr right were they

conndbt tliat if to say, of the lords and more apt Ut bo judges than any other in-

others of his majesty's privy council, fiTlor persons in Uio kingdom; and yet

always Judges without appointment, ns I doubt not but It restetli in the Ring's

before It appcareth. 2. 'I'lie Judges of plensurc to restrain any man from that

either bench and barons of the (•x('he<pier luble, as well us he may any of his council

an of the king*! council, for matters of from thu lx>ard." Collectanea Jurldica,

law, Ac; and the two chief justices, or II. p. 24. He says also, that It was do-

In their absence other two justices, urn niurmliln fora bill toprayprocessagainst

standing Jadges of this cotirt. 3. The tlia defendant, to appear before the klri0

lords of parliament arc properly demagno and his privy coundl. Ibid.
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reign of Henry VII. gave the firet legal authority to the

criminal jurisdiction exercised by that famous court,

which in reality was nothing else but another name for

the ancient concilium regis, of which our records are

full, and whoso encroachments so many statutes had
endeavoured to repress ; a name derived from the cham-
ber wherein it sat, and which is found in many prece-

dents before the time of Henry VII., though not so
specially applied to the council of judicature as after-

wards.'* The statute of this reign has a much more
limited operation. I have observed in another work,
that the coercive jurisdiction of the council had great

convenience, in cases where the ordinaiy course of jus-

tice was so much obstructed by one party, through
writs, combinations of maintenance, or overawing in-

fluence, that no inferior court would find its process
obeyed ; and that such seem to have been reckoned
necessary exceptions from the statutes which restrain

its interference. The act of 3 H. 7, c. 1, appears in-

tended to place on a lawful and permanent basis the
jurisdiction of the council, or rather a part of the
council, over this peculiar class of offences; and after

reciting the combinations supported by giving liveries,

and by indentures or promises, the partiality of sheriffs

in making panels, and in untrue returns, the taking of
money by juries, the great riots and unlawful assemblies,
which almost annihilated the fair administration of jus-
tice, empowers the chancellor, treasurer, and keeper of
the privy seal, or any two of them, with a bishop and
temporal lord of the council, and the chief jiistices of
king's bench and common pleas, or two other justices in
their absence, to call before them such as offended in
the before-mentioned respects, and to punish them after
examination in such manner as if they had been con-
victed by course of law. But this statute, if it renders

h The privy council sometimes met in of star-cliamber, which was a judicial
the star-chamber, and made orders. See tribunal.

one in 18 H. 6. Harl. MSS. Catalogue, It should be remarked, though not to
>(". 1878, fol, 20. So the statute 21 H. 8, our immediate purpose, that this decree
c. 16, recites a decree by the king's council was supposed to require an act of par-
in his star-chamber, that no alien artificer liament for its confirmation ; so far was
(ihnll keep more than two alien servants, the government of Henry VIII. from
»ud other matters of the same kind, arrogating a legislatiye power iu matten
This could no way belong to the court of private right

K 2
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legal a jurisdiction wliicli had long been exercised ydth
much advantage, must be allowed to limit the persons in

whom it should reside, and certainly does not convey
by any implication more extensive functions over a
diflferent description of misdemeanors. By a later act,

21 H. 8, c. 20, the president of the council is added to

the judges of this court ; a decisive proof that it still

existed as a tribunal perfectly distinct from the council

itself. But it is not styled by the name of star-chamber

in this, any more than in the preceding statute. It is

very difficult, I believe, to determine at what time the

jurisdiction legally vested in this new court, and still

exercised by it forty years afterwards, fell silently into

the hands of the body of the council, and was extended
by them so far beyond the boundaries assigned by law,

xmder the appellation of the court of star-chamber. Sir

Thomas Smith, writing in the early part of Elizabeth's

reign, while he does not advert to the former court,

speaks of the jurisdiction of the latter as fully estab-

lished, and ascribes the whole praise (and to a certain

degree it was matter of praise) to Cardinal Wolsey.
The celebrated statute of 31 H. 8, c. 8, which gives

the king's proclamations, to a certain extent, the force

of acts of parliament, enacts that offenders convicted of

breaking such proclamations before certain persons enu-
merated therein (being apparently the usual officers of

the privy council, togetiier with some bishops and
judges), " in the star-chamber or elsewhere," shall suflFer

such penalties of fine and imprisonment as they shall

adjudge. " It is the effect of this court," Smith says,
' to bridle such stout noblemen or gentlemen which
i^ould offer wrong by force to any manner of men, and
cannot be content to demand or defend the right by
order of the law. It began long before, but took aug-

mentation and authority at that time that cardinal Wol-
sey, archbishop of York, was chancellor of England,
who of some was thought to have first devised that

conrt, because that he, after some intermission, by neg-

ligenoe of time, augmented the authority of it,' whicii

• Lord Halo Uilnkii Ujtt Ihe Jurlidlctlon ceodlng* till near 3 H. 1," p. 38. " Tha
of tlw eoaucll wM fp-adually " brouKiit continual complalnlit of the conimoni

Into gnat dinue thongb tbera remain a((ainiit ttm prococdiiii;* bcrurc tho council

•OHM ttngKllag tooUtaj* of their pro- incauHcn civil or crimtnnl, nlihough tbey
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was at that time marvellous necessary to do to repreeH

the insolency of the noblemen and gentlemen in the

north parts of England, who being far from the king

and the seat of justice, made almost, as it were, an
ordinary war among themselves, and made their foroe

their law, binding themselves, with their tenants and
servants, to do or revenge an injury one against another

as they listed. This thing seemed not supportable to

the noble prince Henry VIII. ; and sending for them
one after another to his court, to answer before the per-

sons before named, after they had remonstrance showed
them of their evil demeanour, and been well disciplined,

as well by words as by fleeting [confinement in the Fleet

prison] a while, and thereby their pride and courage

somewhat assuaged, they began to range themselves in

order, and to understand that they had a prince who
would rule his subjects by his law and obedience.

Since that time, this court has been in more estimation,

and is continued to this day in manner as I have said

did not always attain their concession, an undertaking, and who unites, with all

yet brought a disreputation upon the the learning and diligence of Spelman,

))roccediiigs of the council, as contrary Prynne, and Maddox, an acuteness and

to Magna Oharta and the known laws," vivacity of intellect which none of those

p. 39. He seems to admit afterwards, w^riters possessed.—[1827.] [This has

however, that many instances of pro- since been done in ' An Essay upon the

ceedings before them in criminal causes Original Authority of the King's Coun-
might be added to those mentioned by cil, by sir Francis Palgrave, K. H.,*

lord Coke, p. 43. 1834. The ' Proceedings and Ordinances

Tlie paucity of records about the time of the Privy Council of England,' pub-
of tldward IV. renders tho negative ar- lisbed by sir Harris Nicolas, contain the

guraent rather weak : but from the ex- transactions of that body from 10 Ric. II.

pression of sir Thomas Smith in the (1387) to 13 Hen. VI. (1435), with some
text, it may perhaps be inferred that the scattered entries for the rest of the lat-

coiincil had intermitted in a considerable ter reign. They recommence in 1540.

degree, though not absjlutely disused. And a material change appears to have
their exercise of jurisdiction for some occurred, doubtless through Wolsey, in

time before the accession of the house of the latter years of the interval ; the

Tudor. privy council exercising the same arbi-

Mr. Brodie, in his History of the trary and penal jurisdiction, or nearly

British Empire under Charles I., i. 158, such, as the concilium ordinarium had
has treated at considerable length, and done with so much odium under Edw.
with much acuteness, this subject of the III. and Ric. II. There may possibly bo
antiquity of the star-chamber. I do not a very few instances of this before, to

coincide in all his positions; but the be traced in the early volumes of the

only one very important is that wherein Proceedings; but from 1540 to 1547 the

we fully agree that its jurisdiction was course of the privy council is just like

chiefly usurped, as well as tyrannical. that of the star-chamber, as sir Thomas
1 will here observe that this part of Smith intimates in the passage above

our ancient constitutional history is likely quoted (p. 48) ; and in fact considerably

to be elucidated by a friend of my own, moreimcon8titutionalanddangerous,from
who nas already given evidence to the there being no admixture of the Judget
vofId of his singular competence for such to keep vn some regard to law.—1846.)
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before."'' But, as the court erected by the statute oi

Henry VII. appears to have been in activity as late as

the faU of cardinal Wolsey, and exercised its jurisdiction

over precisely that class of offences which Smith here de-

scribes, it may perhaps be more likely that it did not

wholly merge in the general body of the council till the

minority of Edward, when that oligarchy became almost
independent and supreme. It is obvious that most, if

not all, of the judges in the court held under that statute

were members of the council; so that it might, in a

certain sense, be considered as a committee from that

body, who had long before been wont to interfere with
the punishment of similar misdemeanors. And the

distinction was so soon forgotten, that the judges of the

king's bench in the 13th of Elizabeth cite a case from
the year-book of 8 H. 7, as " concerning the star-cham-

ber," which related to the limited coui't erected by the

statute."

In this half-barbarous state of manners we certainly

discover an apology, as well as motive, for the council's

interference; for it is rather a servile worshipping of

names than a rational love of libert}' to prefer the forms

of trial to the attainment of justice, or to fancy that ver-

dicts obtained by violence or corruption are at all less

iniquitous than the violent or corrupt sentences of a

court. But there were many cases wherein neither the

necessity of circumstances nor the legal sanction of any
statute could excuse the jurisdiction habitually exercised

by the court of star-chamber. Lord Bacon takes occasion

from the act of Henry VII. to descant on the sago and
noble institution, as he terms it, of that court whose
walls had been so often witnesses to the degradation, of

his own mind. It took cognizance principally, ho tells

us, of four kinds of causes, "forces, frauds, crimes,

varioua of stellionate, and the inchoatiouH or middle acts

towards crimes, capital or heinous, not actually com

k Cmnmonwcallh of Kn(?lfttiil, Ixx^lc 3, the yoftrlHM)lc lUclf, H H. 7, pi. ult, the

& 4. We And lir Robert SbefllcM In word ittar-chainbtir U nut used. It U
UlT "put Into tb« Tower again for the hold In UiIh awe, that tho chancellor,

oompUInt he made to the Ung of my treaeurer, and jirivy kuI were tho only

lord CardiuaL" Lodije'i Illuntrallonf, I., Judge*, and the reit but aaelitaiiU. Coke,

|K 3f, 8m alao Hall, p. r<HS. for WoU 4 Init fla,denlei thi* toba law; but on

Wjr'a trietnaiii in jninlnhlng the " lord*, no better itrouiid* than that tbe practice

knlgbU, aiid men of all lorta, for riou, of the N(iir< hatnlxr, tliat ii, of a dllTeroal

bnrtog and tnalnlmiance." tribunal, wan nut itucb.

* Plowdeo'i OomnMntariea, 393. la
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mittod or pei-petrated." " Sir Thomas Smith uses ex-

pressions less indefinite than these last; and specifies

scandalous reports of persons in power, and seditious

news, as oifences which they were accustomed to punish.

We shall find abundant proofs of this department of

their functions in the succeeding reigns. But this was
in violation of many ancient laws, and not in the least

supported by that of Henry VII."

A tribunal so vigUant and severe as that of the star-

chamber, proceeding by modes of interrogator^^
infl„en

unknown to the common law, and possessing a of the

discretionary power of fine and imprisonment, of ^e"ta>
was easily able to quell any private opposition chamber iu

or contumacy. We have seen how the council Seroyja^

dealt with those who refused to lend money by power-

way of benevolence, and with the juries who found ver-

dicts that they disapproved. Those that did not yield

obedience to their proclamations were not likely to faro

better. I know not whether menaces were used towards
members of the commons who took part against the

crown ; but it would not be unreasonable to believe it,

or at least that a man of moderate courage would scarcely

care to expose himself to the resentment which the

council might indulge after a dissolution. A knight
was sent to the Tower by Mary for his conduct in par-

liament ;

P and Henry VIII. is reported, not, perhaps, on
very certain authority, to have talked of cutting off the

heads of refractory commoners.
In the persevering struggles of earlier parliaments

against Edward III., Kichard II., and Henry IV., it is

a very probable conjecture that many considerable peers
acted in union with, and encoui'aged the eflForts of, the

commons. But in the period now before us the nobility

were precisely the class most deficient in that const!

tutional spirit which was far from being extinct in those
below them. They knew what havoc had been made

" Hist, of Henry VII. in Bacon's reign, but not long afterwards went Into

Works, ii. p. 290. disuse. 3. The court of star-chamber was
° The result of what has been said in tlie old concilium ordinarium, against

the last pages maybe summed up m a whose jurisdictionmany statuteshad been
few propositions. I. The court erected enacted from the time of Edward IU.
by the statute of 3 Henry VII. was not 4. No part of thejurisdiction exercised by
the court of star-chamber. 2. This court the star-chamber could be maintained on
by the statv te subsisted in full force till the authority of the statute of HenryVH
beyond tlio middle of Henry VUL'i P Burnet, it 234.
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among tlieir fathers by multiplied attainders during tlie

rivalry of the two roses. They had seen terrible ex-

amples of the danger of giving umbrage to a jealous

court, in the fate of lord Stanley and the duke of Buck-

ingham, both condemned on slight evidence of treache-

rous friends and servants, from whom no man could be

secure. Though rigour and cruelty tend frequently to

overturn the government of feeble princes, it is unfor-

tunately too true that, steadily employed and combined
with vigilance and courage, they are often tho safest

policy of despotism. A single suspicion in the dark

bosom of Henrj' VII., a single cloud of wayward humour
in his son, would have been sufficient to send the proud-

est peer of England to the dungeon and the scaffold.

Thus a life of eminent services in the field, and of un-

ceasing compliance in council, could not rescue tho

duke of Norfolk from the effects of a dislike which we
cannot even explain. Nor were the nobles of this age

more held in subjection by terror than by the still baser

influence of gain. Our law of forfeiture was well devised

to stimulate as well as to deter; and Henry VIII.,

better pleased to slaughter the prey than 1o gorge him-

self with the carcass, distributed the spoils it brought

him among those who had helped in the chase. The
dissolution of monasteries opened a more abundant source

of munificence ; every courtier, eveiy peer, looked for

an increase of wealth from grants of ecclesiastical estates,

and naturally thought that the king's favour would most

readily be gained by an implicit conformity to his will.

Tendency Nothing, howover, seems more to have sus-

c.f rciiKtous tained the arbitrary rule of Heniy VIII. than

ilTil^e^ the jealousy of ihe two religious mrties formed
«nd. in his time, and who, for all tho latter years of

his life, were maintaining a doubtful and emulous contest

for his favour. But tliis religious contest, and tho ulti-

mate establishment of tho Kefoi-raation. are events far

too important, oven in a conslitutioiial hisiory, to bo

treated in a cursory manner ; and as, in order to avoid

transitions, I have purposely kept them out of si^ht in

the present chapter, tlioy will form tho proper subject of

the next.
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CHAPTER II.

ON THE ENGLISH CHURCH UNDER HENRT VIII, EDWA&D \L,

AND MARY.

State of Public Opinion as to Religion — Henry VIII.'s Controversy with LuUiei —
His Divorce from Catherine — Separation from the Church of Rome— l)issulutioi,

of Monasteries — Progress of the Reformed Doctrine in England — Its Establisih-

nieiit under Edward — SIcctch of the chief point£ of Difference l^etween the two
Religions — Opposition made by part of the Nation — Cranmer — His Modera-
tion in introducing changes not acceptable to the Zealots — Mary — Persecution

under her — Its effect rather favourable to Protestantism.

No revolution has ever been more gradually prepared
than that which separated almost one half of

Europe from the communion of the Roman sec
; p^buc**

nor were Luther and Zwinglo any more than "P""^^'*

occasional instruments of that change, which,
had they never existed, would at no great distance ol

time have been efiected under the names of some other

reformers. At the beginning of the sixteenth century

the learned doubtfully and with caution, the ignorant

with zeal and eagerness, were tending to depart froni^
the faith and rites which authority prescribed, [liut pro-

bably not even Germany was so far advanced on this

course as England. Almost a hundred and fifty years
befoi'e Luther nearly the same doctrines as he taught
had been maintained by WicliflFe, whose disciples, usually

called Lollards, lasted as a numerous, though obscure
and proscribed sect, till, aided by the confluence of

foreign streams, they swelled into the Protestant Church
of England. We hear, indeed, little of them during
some part of the fifteenth century, for they generally

shunned persecution ; and it is chiefly through records

of persecution that we learn the existence of heretics.

But immediately before the name of Luther was kno^vn
they seem to have become more numerous, or to have
attracted more attention ; since several persons were
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burned for heresy, and others abjured their errors, in

the first years of Henry VIII.'s reign. Some of these

(as usual among ignorant men engaging in religious

speculations) are charged with very absurd notions ; but

it is not so material to observe their particular tenets as

the^enexaLfact^th^tian inquisitive and sectarian spirit

^d begun to. prevail.,J
Those who took little interest in theological questions,

or who retained an attachment to the faith in which they

had been educated, were in general not less offended than

the Lollards themselves with the inordinate opulence

and encroaching temper of the clergy. It had been for

two or three centuries the policy of our lawyers to

restrain these within some bounds. No ecclesiastical

privilege had occasioned such dispute or proved so mis-

chievous as the immunity of all tonsured persons from
civil punishment for crimes. It was a material improve-
ment in the law under Henry VI. that, instead of being

instantly claimed by the bishop on their arrest for any
criminal charge, they were compelled to plead their

privilege at their arraignment, or after conviction.

Henry VII. carried this much farther, by enacting that

clerks convicted of felony should be bunied in the hand.

*TEd in 1513 (4 H. 8), the benefit of clergy was entirely

taken away from murderers and highway robbers. An
exemption was still preserved for priests, deacons, and
subdeacons. But this was not sufficient to satisfy tho

church, who had been accustomed to shield under tlio

mantle of her immunity a vast number of persons in tho

lower degrees of orders, or without any orders at all

;

and had owed no small part of her influence to those who
derived so important a benefit from lior protection.

Hence, besides violent language in preaching against

this statute, tho convocation attacked ono Dr. Standish,

wlio had denied tho divine right of clerks to their ex-

emption from temporal jurisdiction. Tho temporal courts

naturally defended Standish; and tho parliament ad-

dressed the kinff to support him aoainst the malice of his

persecutors. Henry, after a full debate between the

opposite parties in his proKenco, thought his prerogative

oonceiTiea in taking the same side, and tho clergy sus-

tained a mortifying defeat. About the same time a

citizen of London, named Hun, having been ccmfined



Kefoumation. henry VIII. AND LUTHER. 69

on a charge of heresy in the bishop's prison, was found

hanged in his chamber ; and though this was asserted to

be his own act, yet the bishop's chancellor was indicted for

the murder on such vehement presumptioTis that he would
infallibly have been convicted, had the attorney-general

thought fit to proceed in the trial. This occurring at the

same time with the aifair of Standish, furnished each
party with an argument ; for the clergy maintained that

they should have no chance of justice in a temporal
court ; one of the bishops declaring that the London juries

were so prejudiced against the church that they would
find Abel guilty ofthe murder ofCain. Such an admission
is of more consequence than whether Hun died by his

own hands or those of a clergyman ; and the story is

chiefly worth remembering, as it illustrates the popular
disposition towards those who had once been the objects

of reverence."

Such was the temper of England when Martin Luthei
threw down his gauntlet of defiance against the Henry
anciient hierarchy of the Catholic church. But, viu.'8 con-

ripe as a great portion of the people might be ^th*"^
to applaud the efforts of this reformer, they Luther,

were viewed with no approbation by their sovereign.

Henry had acquired a fair portion of theological learning, \

and on reading one of Luther's treatises, was not only
shocked at its tenets, but undertook to refute them in a

formal answer.'' Kings who divest themselves of their

robes to mingle among polemical writers have not per-

haps a claim to much deference from strangers ; and
Luther, intoxicated with arrogance, and deeming him-
self a more prominent individual among the human
species than any monarch, treated Henry, in replying to

* Burnet; Reeves's History of the Law, (vol. iii. 171), and others have been ot

tv. p. 308. The contemporary authority the same opinion. The king, however
is Kpihvey's Reports. Collier disbelieves in his answer to Luicer's apologetical

the murder of Hun on the authority of letter.where this was insinuated, declares

sir Thomas More ; but he was surely a it to be his own. From Henry's general

presjudiced apologist of the clergy, and character and proneness to theological

this historian is hardly less so. An entry disputation, it may be inferred that he
on the journals, 7 H. 8, drawn of course had at least a considerable share in the

by some ecclesiastic, particularly com- work, though probably with the assist-

plains of Standish as the author of peri- ance of some who had more command of

cclosissim» seditiones inter clericam et the Latin language. Burnet mentions in

ecnlarem potestatem. another place, that he had seen a copy ol

• Burnet is confident that the answer the Necessary Erudition of a Christian

to Luther was not written by Henry Man, full of interlineations by the kiii^.



80 HENRY'S DIVORCE Chap. II.

his book, witli tlie rudeness that characterised his tem-
per. A few years afterwards indeed he thought proper
to write a letter of apology for the language he had held
towards the king ; but this letter, a strange medley of

abjectness and impertinence, excited only contempt in
Henry, and was published by him with a severe com-
mentary." "Whatever apprehension, therefore, for the
future might be grounded on the humour of the nation,

Ino
king in Europe appeared so stedfast in his allegiance

to Eome as Henry VIII. at the moment when a storm
sprang up that broke the chain for ever.

It is certain that Henry's marriage with his brother's

His divorce
"^^^o""^ "^^ Unsupported by any precedent, and

from that although the pope's dispensation might pass
Catherine,

f^j. ^ cure of all defccts, it had been originally
considered by many persons in a very different light
from those unions which are merely prohibited by the
canons. He himself, on coming to the age of fourteen,
entered a protest against the marriage which had been
celebrated more than two years before, and declared his
intention not to confirm it ; an act which must naturally
be ascribed to his father.** It is tnie that in this very

" Epist LuUieri ad Henricum regem tnmque regem per malignos Istos opera-

missa, &c. Lond. 1S26. The letter bears rlos; prsesertim cum slra fiex et vermis,
date at Wittenberg, Sept. 1, 1626. It quem solo contemptu oportult vlctum aut
had no relation, therefore, to Henry's neglectum esse," &c Among the many
quarrel wltli the pope, though probably strange things which Luther said and
Luther imagined that tlie Icing was be- wrote, I know not one more extravagant
coming more favourably disposed. After than this letter, which almost Justifies

Baying Ihat ho had written against the the supposition that there was a vein

king, " Btultus ac pneceps," which was of insanity in his very rcmarliablo cha-

true, be adds, " invitantibus lis qui ma- racter.

JetUtti toffi panim favebant," which was d Collier, vol. il. Appendix, Ko. 2.

Burely a pretence; since who, at Wit- In the Hardwicke Papers, I. 13, we have
lenberg. In 1521, could have any motive an account of the ceremonial of the

to wish that Honry should be so scur- first marriage of Henry with Catherine
rilously treated? Ho then burtt^ out In 1603. It is remarkable that a person
Into the moet absurd attack on Wolscy

;

was appointed to object publicly in I^atlii

" illnd inonstram vt publicum odium to the marriage as unlawful, for reasons

Del et bominnm, Cardinalls Kboracensls, he should there exhibit; "whcreunto
p<-stis Ilia reiml tul." This was o sin- Mr. Doctor Hamea shall reply, and do
giilar style U> adopt In writing to a king, dure solemnly, also in Latin, the said

wtiom lie affected to propitiate ; Wolscy marriage to be good and elTectual In tho

IxHiig nearer tlian any man to Henry's Uw of Clirist's church, by virtue of a

heart. Tliencn relapsing into his tone dispensation, whidi he shall have then to

iif nNuw-munt, lie says, " Ita ut vehemon- be openly read." There seems Ui be some.
U-r nuno pudefoctus, metuam oculoi thlnglntblsoftbetortuouspulicy of Henry
roram mi^e«tate tu& levare, qui passus VII.; but It shows that the marriage had
•Im li'vliute islA ne moveri In tatcio Urn- given offence to iicrupulous mindi.
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instiTunentwe find no mention of the impediment on the

Bcore of affinity; yet it is hard to suggest any other

objection, and possibly a common form had been adopted

in drawing up tlie protest. He did not cohabit with

Catherine during his father's lifetime. Upon his owu
accession he was remarried to her; and it does not

appear manifest at what time his scruples began, nor

whether they preceded his passion for Anne Bolcyn.*

This, however, seems the more probable supposition

;

yet there can be little doubt that weariness of Catherine's

person, a woman considerably older than himself, and
unlikely to bear more children, had a far greater effect

on his conscience than the study of Thomas Aquinas or

any other theologian. It by no means follows from

hence that, according to the casuistry of the Catholic

church and the principles of the canon law, the merits

of that famous process were so much against Henry, as.

out of dislike to him and pity for his queen, we are apt

to imagine, and as the writers of that persuasion have
subsequently assumed.

It would be unnecessary to repeat what, is told by so

many historians, the vacillating and evasive behaviour

of Clement VII., the assurances he gave the king, and
the arts with which he receded from them, the unfinished

trial in England before his delegates, Campeggio and
Wolsey, the opinions obtained from foreign universities

in the king's favour, not always without a little briber}-,'

and those of the same import at home, not given without

a little intimidation, or the tedious continuance of the

process after its adjournment to Rome. More than five

years had elapsed from the first application to the pope,

before Henry, though by nature the most uncontrollable

of mankind, though instated by perpetual chicanery and

See Burnet, Lingard, Turner, and the in 1528 and 1532. Vol. i. Append,
letters lately printed in State Papers, pp. 30, 110. See, too, Strype, i. Append
temp. Henry VIII. pp. 194, 196. Ho. 40.

f Burnet wishes to disprove the bri- The same writer will not allow that

bery of these foreign doctors. But there Henry menaced the university of Oxford

are strong presumptions that some opi- in case of non-compliance; yet there are

nions were got by money (Collier, ii. 58)

;

three letters of his to them, a tenth pan
and the greatest difficulty was found, of which, considering the nature of tlie

where cormption perhaps had least in- \*Titer, was enough to terrify his readenj.

fluence, in the Sorbonne. Burnet himself VoL iii. Append, p. 25. These probably
proves that some of the cardinals were Burnet did not know when he publi£bed
t/ribcd by the king's ambassador, both his first volume.
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breach of promise, though stimulated by impatient love,

presumed to set at nought the jurisdiction to which ho
had submitted, by a marriage with Anne. Even this

was a furtive step ; and it was not till compelled by the
consequences that he avowed her as his wife, and was
finally divorced from Catherine by a sentence of nullity,

which would more decently no doubt have preceded las

second maniage.^ But, determined as his mind had
become, it was plainly impossible for Clement to have
conciliated him by anything short of a decision which
he could not utter without the loss of the emperor's
favour, and the ruin of his own family's interests in
Italy. And even for less selfish reasons it was an ex-
tremely embarrassing measure for the pope, in the cri-

tical circumstances of that age, to set aside a dispensation
granted b}' his predecessor ; knowing that, however some
erroneous allegations of fact contained therein might
serve for an outward pretext, yet the principle on which
the divorce was commonly supported in Europe went
generally to restrain the dispensing power of the holy
see. Hence it may seem very doubtful whether the
treaty which was afterwards partially renewed through
the mediation of Francis I., during his interview with
the pope at Nice about the end of 1533, could have led
to a restoration of amity through the only possible means

;

when we consider the weight of the imperial party in the

« The king's marriago Is related by of the marrinRc, he would not have, Rono
the earlier historians to have taken place beyond the limits of Uiat character of
Nov. 14, 1632. Burnet, however, is an advocate for one party which he lias

convinced by a letter of Cranincr, who, chosen to assume. It may not bo uii-

ho says, could not be mistaken, though likely, though by no means evident, that
he was not apprised of the fact till some Aimo's prudence, Uinugh, as Fuller says
tinM Bfterwards, that It was not so- of her, "she was cunning in her choa-
lamniMd till about the asth of January tity," was surprised at tlio end of this
(voL ill. p. 70). 'i'his letter baa since long courtship. I tliink a prurient cu-
becn published In tlin ArdueologU, vol. riosity abont such obsolete scandal very
xvlll., and in Klils's liStten, ii. 34. unworthy of history, liut when this
Klizabeth was bom September 1, 16.33, author asserts Henry to have cohabited
for th(/ugh Burnet, on the authority, ho with her for three years, and repeatedly
••ys, of Cimnmer, places her birth on calls her IiIh mistresK. wlicti ho attributes

Sept. 14, the former date is decisively Henry's patience wKh (he pope's chl-

eoaflrmeil by letters in Harl. M.SS. vol. canery to " tlie inlirnn.iiiv ii Anne,"
OOLxxxiti. 21, and vol. i>«;j,xxxvir. i, and all this on nooili i i nty than a
(both wt down Incorrectly In the rata- letter of the Fnndi i . i i

r, which
lofoe). If a late historian therefore b«4 amuunU hardly to cvj.imi i iimwlent
eomaotad hliBMlf with cornimatlng on rumour, we cann»i i >< . mpijiin of «
IbtM 4«(« and Um clandMtiiM tuUara grMt doflciency in -lixtniKiii i^ndour.
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conclave, tlio discredit that 80 notorious a submission

would have thrown on the church, and, above all, the

precaiious condition of the Medici at Florence in ca^e of^

a rupture with Charles V. ^ It was^more probably^ the

aim of Clement to delude Henry once more by his pro-

mises ; but this was prevented by the more violent mea-
sure into which the cardinals forced him, of a definitive

sentence in favour of Catherine, whom the king was
required under pain of excommunication to take back as

his wife. This sentence of the 23rd of March, 1534,

proved a declaration of interminable war ; and the king,

who, in consequence of the hopes held out to him by
Francis, had already despatched an envoy to Eome with

his submission to what the pope should decide, now
resolved to break off all intercourse for ever, and trust

to his own prerogative and power over his subjects for

securing the succession to the crownJu the line which
he designed. It was doubtless a regard^ to this consi-

deration that put him upon his last overtures for an

amicable settlement with the court of Eome.''

b The principal authority on the story

of Henry's divorce from Catherine is

Burnet, in the first and third volumes of

his History of the Reformation; the

latter correcting the former from addi-

tional documents. Strype, in his Eccle-

siastical Memorials, adds some particulars

not contained in Burnet, especially as to

the negotiations with the pope in 1528;

and a very little may be gleaned from

Collier, Carte, and other writers. There
are few parW of history, on the whole,

that have been better elucidated. One
exception perhaps may yet be made.

The beautiful and affecting story of

Catherine's behaviour before the legates

at Dunstable is told by Cavendish and
Hall, from whom later historians have
coDled it Burnet, however, in his third

volume, p. 46, disputes its truth, and on

what should seem conclusive authority,

that of the original register, from which
It appears that the queen never came into

court but once, June 18. 1529, to read a

paper protestuig against the jurisdiction,

and that the king never entereil it

C*rte accordingly treated the story as a
tabrication. Hume of course did not

choose to omit so interesting a circum-

stance ; but Dr .<ingard has pointed out

a letter of the king, which Burnet him*
self had printed, voL 1. Append. 78

mentioning the queen's presence aa well

as his own, on June 21, and greatly cor-

roborating the popular account To say

the truth, there is no small difficulty

in choosing between two authorities so

considerable, if they cannot be recon-

ciled, which seems impossible ; but,

upon the whole, the preference is due to

Henry's letter, dated June 23, as he
could not be mistaken, and had no motive
to misstate.

This is not altogether Immaterial ; for

Catherine's appeal to Henry, de integri-

tate corporis usque ad secundas nuptiaa
servata, without reply on his part, is an
important circumstance as to that part of

the question. It is. however, certain,

that, whether on this occasion or not,

she did constantly declare this ; and the
evidence adduced to prove the contrary

is very defective, especially as opposed
to the assertion of so virtuous a woman.
Dr. Lingard says that all the favourable

answers which the king obtained from
foreign universities went upon the sup-

f>osition that the former marriage had
been consummated, and were of no avail

unless that could be proved. Seo
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But, long before this final cessation of interconrse with
that court, Henry had entered upon a course of measures
which would have opposed fresh obstacles to a renewal
of the connection. He had found a great part of his

subjects in a disposition to go beyond all he could wish
in sustaining his quarrel, not in this instance from mere
terror, but because a jealousy of ecclesiastical power and
of the Eoman court had long been a sort of national sen-

timent in England. The pope's avocation of the process

to Eome, by which his duplicity and alienation from the

king's side were made evident, and the disgrace of

Wolsey, took place in the summer of 1529. The parlia-

ment which met soon afterwards was continued through
several sessions (an unusual circumstance), till it com
pleted the separation of this kingdom from the supremacy
of Eome. In the progress of ecclesiastical usiirpation,

the papal and episcopal powers had lent mutual support

to each other ; both consequently were involved in the

same odium, and had become the object of restrictions in

a similar spirit. Warm attacks were made on the clergy

by speeches in the commons, which bishop Fisher

severely reprehended in the upper house. This pro-

voked the commons to send a complaint to the king by
their speaker, demanding reparation ; and Fisher^^x^

plained away the words that had given ofience. i An act

passed to limit the fees on probates of wills, a mode of

ecclesiastical extortion much complained of, andjupoi^
mortuaries.' I The next proceeding was of a far more
sorious nature. It was pretended that Wolsey's exercise

of authority as papal legate contravened a statute of

Kichard II., and that both himself and the whole body
of the clergy, by their submission to him, had incurred

the penalties of a praemunire, that is, the forfeiture of

their movoablo estate, besides imprisonment at discretion.

ITieso old statutes in restraint of the papal jurisdiction

had been so little regarded, and so many legates had
acted in England without objection, that Henry's prose-

letter of WoUoy to U)« king, Jnly 1, i. f»; nurnot, 83. Tt coat a thousand

\m, print«(l In Ktato Vtptn, tmnp. tnnrkN U) pruvo Sir William CompUm'i

HmtT VIII.. p. IW; whence It appean will In 1528. Thpnc cxnctloim had bcnn

Uuit tbeqaeen bad been conalstcnt in ber mnrh aiiKmcnliil by Woliuy, who Inter-

denial. fered, « Icgiito, with tho prerogatlvi

I SUt 31 Hen. * ec. S, «( Strjrpe, nmru
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cution of the chiircli on this occasion waa extremely
harsh and unfair. rThe^Iergy, hlSwever, uow felt them
selves to be the weaker party. In convocation they
implored the king's clemency, and obtained it by paying
a large sunx of money. In their petition ho was styled

the protector and supreme head of the church and clergy
of England. Many of that body were staggered at tho

unexpected introduction of a title that seemed to strike

at the supremacy they had always acknowledged in the
1

Eoman see. nSndlri the end^t passed only withlPvery
suspicious qualification, "so .far as is peimitted by the
law of Christ." Henry had previously given the pope
several intimations that he could proceed in his divorce
without him. For, besides a strong remonstrance by
letter from the temporal peers as well as bishops against

the procrastination of sentence in so just a suit, tho

opinions of English and foreign universities had been
laid before both houses of pai-liament and of convocation,

and the divorce approved without difficulty in the for-

mer, and by a gi-eat majority in the latter. These pro-

ceedings took place in the first months of 1531, while
the king's ambassadors at Eome were still pressing for a
favourable sentence, though with diminished hopes. Next
year tho annates, or first fruits of benefices, a constant

source of discord between the nations of Europe and
their spiritual chief, were taken away by act of parlia-

ment ; but with a remarkable condition, that if the pope
would either abolish the payment of annates, or reduce
them to a moderate burthen, the king might declare

before the next session, by letters patent, whether this

act, or any part of it, should be observed. It was accord-

ingly confirmed by letters patent more than a year after

it received the royal assent.

It is difficult for us to determine whether the pope, by
conceding to Henry the great object of his solicitude,

could in this stage have not only arrested the progress

of the schism, but recovered his former ascendancy over
the English church and kingdom. But probably he
could not have done so in its full extent. Sir Thomas
j\Iore, who had rather complied than concurred with
the proceedings for a divorce (though his acceptance
of the great seal on Wolsey's disgrace would have been
inconsistent with his character, had he been altogether

VOL. I. y
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opposed in conscience to the king's measures), now
thought it necessary to resign, when the papal authority

was steadily, though gradually, assailed.'' In the next
/

session an act was passed to take away all appeals to

Eome from, ecclesiastical courts, which annihilated at

one stroke the jurisdiction built on long usage and on
the authority of the false decretals. This law rendered
the king's second marriage, which had preceded it, secure

from being annulled by the papal court. fHenfy, how-
ever, still advanced very cautiously, and on the death of

Warham, archbishop of Canterbury, not long before this

time, applied to Eome for the usual bulls in behalf of
Cranmer, whom he nominated to the vacant see. These
were the last bulls obtained, and probably the last in-

stance of any exercise of the papal supremacy in this

reign. An act followed in the next session, that bishops
elected by their chapter on a royal recommendation
should be consecrated, and archbishops receive the pall,

without suing for the pope's bulls. All A'spensations

and licences hitherto granted by that court were set

aside by another statute, and the power of issuing them
in lawful cases transferred to the archbishop of Canter-
bury. The king is in this act recited to be the supreme
head of the church of England, as the clergy had two
years before acknowledged in convocation. But this

title was not formally declared by parliament to apper-

1

tain to the crown till the ensuing session of parliament."

k It is hard to gay what were More's

original lentlmcnta about the divorce.

In a letter to Cromwell (Strypc, 1. 183,

and App. No. 48; Bumct, App. p. 280)

he ipeaks of bimielf as alway» doubtrul.

Bat if his disposition had not been rather

faronrable to tne king, would ho havo

been ofTered, or hayo accepted, the great

seal i We do not indeed And his name
in the letter of remonstrance to the

pope, signed by the nobility and chief

eoimnoncn in 1630, which Wolsey, though

tban Itt disgrace, very wilUngly sub-

crlbed. But in March. 1631, he went
ilown to the bonia of cornmona, attended

bf savml lords, to declare the king's

Kraplea about his marriage, and to lay

before tbem thn opinions of tmlrersltlet.

In this he perbape thought bimeelf acting

ulnlstirlally. But then nan bo no doubt

t)Mt lie atwa^ conMered the rllvoreens

a matter wholly of tho pope's compe*
tence, and which no other party could

take out of his hands, though he ha^
gnnn along chcorruUy, as Bumct sayb,

with tho proBeciition against tho clergy,

and wished to cut off the illegal Juris-

diction of tho Itoman see. The king did

not look upon him as hostile ; for even
so late as 1S33, Dr. Dennct, tho envoy at

Rome, proposed to Uie pope that tho

cause should be tried by four commls.
sioncrs, of whom tho king should name
one, cither sirTliomas More, or Stokculy,

bishop of Ixmdoii. ISumct, 1. 126.
"* I>r. Llngiird has pointed out, as

Bumct hnd done less distinctly, that

the bill abrogating tho papal supremu^
was bronght into tho commons In the

beginning of March, and receivod the

royal assent on the 3Uth : whereas tho

determtnAtion of the conclave! at '^/im«
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By these means was the church of England altogether

emancipated from the superiority of that of ^r T^*-*

Kome, For as to the pope's merely spiritual from^^e*"

primacy and authority in matters of faith, which ohurch ot

are, or at least were, defended hy Catholics of
"^

the Galilean or Cisalpine school on quite different grounds
from his jurisdiction or his legislative power in points of

discipline, they seem to have attracted little pecuhar
attention at the time, and to have dropped off as a dead
branch, when the axe had lopped the fibres that gave it

nourishment. Like other momentous revolutions this

divided the judgment and feelings of the nation. In the

previous affair of Catherine's divorce, generous minds
were more influenced by the rigour and indignity of her

treatment than by the king's inclinations, or the venal

opinions of foreign doctors in law. Bellay, bishop of

Bayonne, the French ambassador at London, wrote home
in 1628 that a revolt was apprehended from the general

unpopularity of the divorce." Much difficulty was found
in procuring the judgments of Oxford and Cambridge
against the marriage ; which was effected in the former

case, as is said, by excluding the masters of arts, the

younger and less worldly part of the university, from
their right of suffrage. Even so late as 1532, in the

pliant house of commons a member had the boldness to

move an address to the king that he would take back his

wife. And this temper of the people seems to have been
the great inducement with Henry to postpone any sen-

tence by a domestic jurisdiction, so long as a chaiace of

the pope's sanction remained.

The aversion entertained by a large pari of the com-
munity, and especially of the clerical order, towards the

divorce, was not perhaps so generally founded upon
motives of justice and compassion as on the obvious ten-

dency which its prosecution latterly manifested to bring
about a separation from Rome. Though the principal

Lutherans of Germany were far less favourably disposed

against the divorce was on the 23rd ; so diction in England. On the other hand,
that the latter could not have been the so flexible were the parliaments of thi«

cause of this final rupture. Clement VU. reign, that If Henry had made terms with
might have been outwitted in his turn the pope, the supremacy might have
by the king, if, after pronouncing a revived again as easily as it had beeq

decree in favour of the divorce, he had extinguished.

fbniMl it too late to regain his juris- ° Burnet, iii. 44, and App. 34.

f2
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to the king in their opinions on this subject than tho
catholic theologians, holding that the prohibition of

marrying a brother's widow in the Levitical law was not
binding on Christians, or at least that the marriage ought
not to be annulled after so many years' continuance," yet
in England the interests of Axine Boleyn and of the
Reformation were considered as the same. She was her-

self strongly suspected of an inclination to the new
tenets ; and her friend Cranmer had been the most active

person both in promoting the divorce and the recogni-

tion of the king's supremacy. The latter was, as I

imagine, by no means unacceptable to the nobility and
gentry, who saw in it the only effectual method of
cutting off the papal exactions that had so long im-
poverished the realm ; nor yet to the citizens of London
and other large towns, who, with the same dislike of the

Roman court, had begun to acquire some taste for the

Protestant doctrine. But the common people, especially

in remote countries, had been used to an implicit rever-

ence for the holy see, and had suffered comparatively

little by its impositions. They looked up also to their

own teachers as guides in faith ; and the main body of

tho clergy were certainly very reluctant to tear them-

° Conf. Burnet, I. 94, and App. No. 35 ;

Strype, I. 230; Sleldan, Hist, dc la

lidformation, par Couraycr, 1. 10. The
notions of these divines, as here stated,

are not very consistent or intelligible.

Tho Swiss reformers were in favour of

the divorce, though they advised that

the princess Mary sliould nut b<; declared

illegitiinate. I.uther scorns to have In-

clined towHrds compromishig the dif-

ference \iy Che marriage of a secondary

wife. Lin^ard, p. 172. Mdnnclithun,
this writer say*, was of the same opinion.

Ilumet indeed denies tills; but it is

rr-ndered not improbable by the well-

an then tidied fact that theia divines,

UigitOxeT ntlth Baoer, signed a permission

lo tile Iwidgnve of Hesie t4) talci' a wife

or Ciijcul) ne, unaooount of the drunken-

ncM and dlsegweable penon of bis Und*
mrlM. BoiMMt, Hist dM Vur. dct EgL
ProtMt T«L U nban Um inttnunent U
pabtUbed. [Cnamer, it U Juat to My,
rerooutnted with (Mander on this per-

mission, and on the general laxity of tlin

k/uinrrans in matrltnoiil.il (|ui'Stloiv>

Jenkins's edition, 1. 303.] Clement VII.,

however, recommended the king to marry
immediately, and then prosecute his suit

for a divorce, which it would be easier

for him to obtain in such circumstances.

This was 88 early as January, 16'28.

(Bumet, 1. App. p. 27.) But at a mucli

later period, .September, 1B30, ho cx-

prcHKly suggesteil tlie expedient of allow-

ing tho king to retain two wives.

Thougli the letter of Cassali, the king's

ambassador at Itomc, containing tills

proposition, was not found by liuniet,

it Is quoted at length by an autlior of

unquestionable veracity, lord lIerlx>rL

Henry liiui himself, at one time, favoured

this scliemc, according to Burnet, who
doc* not, however, produce any autliority

for tho instruction* to that effect said to

have been given to Brian and Vunnes,

deapatchad to Rome at the end of i:>-^8.

Bnt at the time when the pope made
this propoial, the king bad become ex-

acperated against Catherine, and llttlo

Inclined to treat either her or the holy

see with any rerpecL
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selves, at the pleasure of a disappointed monarch, in the

most dangerous crisis of religion, from the bosom of

catholic unity.'' They complied indeed with all the

measures of government far more than men of rigid con-

science could have endured to do ; but many, who wanted
the courage of More and Fisher, were not far removed
from their way of thinking.** This repugnance to so

great an alteration showed itself above all in the monas-
tic orders, some of whom by wealth, hospitality, and
long-established dignity, others by activity in preaching

and confessing, enjoyed a very considerable influence

over the poorer class. But they had to deal with a

sovereign whose policy as well as temper dictated that

he had no safety but in advancing ; and their disaffection

to his government, while it overwhelmed them in ruin,

produced a second grand innovation in the ecclesiastical

polity of England.
The enormous, and in a great measure ill-gotten, opu-

lence of the regular clergy had long since ex-
piggoimj^n

cited jealousy in every part of Europe. Though of monas-

the statutes of mortmain under Edward I. and **"^*

Edward III. had put some obstacle to its increase, yet,

SIS these were eluded by licences of alienation, a larger

proportion of landed wealth was constantly accumulating
in hands which lost nothing that they had grasped.' A
writer much inclined to partialitytowards the monasteries

says that they held not one-fifth part of the kingdom ; no
insignificant patrimony ! He adds, what may probably
be tnie, that through granting easy leases they did not
enjoy more than one-tenth in value.' These vast posses-

sions were very unequally distributed among four or five

hundred monasteries. Some abbots, as those of Reading,
Glastonbury, and Battle, lived in princely splendour, and

P Strype, 1. 151 et alibi. conclusions and general resulU from
1 Strype, passim. Tunstal, Gardiner, nearly the same premises. Collier,

and Bonner wrote in favour of the royal though with many prejudices of his own,
supremacy ; all of them, no doubt, in- is, all things considered, the fairest ol

•incerely. The first of these has escaped our ecclesiastical writers as to this reign,

•evere censure by the mildness of his ' Burnet, 188. For the methods by
general character, but was full as much which the regulars acquired wealth, fail

a temporiser as Cranmer. But the his- and unfair, I may be allowed to refer to

Vsry of this period has been written with the View of the Middle Ages, ch. 7, ot

inch undisguised partiality by Burnet rather to the sources from which tbu

and Strype on the one hand, and lately sketch there given was derived,

by Dr. Lingard on the other, that it Is ' Harmer's Speclmenu of Erron If

almost amusing to find the riost opposite BorneV
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were in every sense the spiritual peei*s and magnates of

the realm. In other foimdations the revenues did little

more than afford a subsistence for the monks, and defray

the needful expenses. As they were in general exempted
from episcopal visitation, and entrusted with the care of

their own discipline, such abuses had gradually prevailed

and gained strength by connivance, as we may naturally

expect in corporate bodies of men leading almost of

necessity useless and indolent lives, and in whom very
indistinct views of moral obligations were combined with
a great facility of violating them. The vices that for

many ages had been supposed to haunt the monasteries

had certainly not left their precincts in that of Henry
VIII. Wolsey, as papal legate, at the instigation of Fox,'

bishop of Hereford, a favourer of the Reformation, com-

menced a visitation of the professed as well as secular

clergy in 1523, in consequence of the general complaint
against their manners.' This great minister, though no*,

perhaps very rigid as to the morality of the church, was
the first who set an example of reforming monastic
foundations in the most efficacious manner, by converting

their revenues to different purposes. Full of anxioui

zeal for promoting education, the noblest part of hisl

character, he obtained biills from Rome suppressing

many convents (among which was that of St. Frideswido
at Oxford), in order to erect and endow a new college in

that university, his favourite work, which after his fall

was more completely established by the name of Christ

Church," A few more wore afterwards extinguished

through his instigation ; and thus the prejudice against

interference with this species of ]n-oporty was somewhat
worn off, and men's minds gradually piepared for the

Bweoping confiscations of Cromwell. The king indeed

waa abundantly willing to replenish his exchequer by
violent means, and to avenge himself on those who gain-

saved his supremacy; but it was this able statesman

who, prompted both by the natural appetite of ministers

for the subject's money, and, as has been generally sur-

mised, by a secret partiality towards the Reformation,

devised and carried on with complete success, if not with

t Strypa, 1. Appi. 19. wu kcJneM ttiivt pruvallrd therein. Stryiio

' numett Strjrp*. Woliiey nlUgwl iw My» lUf number wna twoily; but Col

Um ground lor tbu rapprcMlou. the gnui Uor, iL IV, reckoui ibem at fortdr*
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the utmost prudence, a measure of no inconsiderable

hazard and diflSculty. For such it surely was xinder a

system of goremment which rested so much on antiquity,

and in spite of the peculiar sacredness which the English
attach to all freehold property, to annihilate so many
prescriptive baronial tenures, the possessors whereof
composed more than a third part of the house of lords, and
to subject so many estates which the law had rendered
inalienable, to maxims of escheat and forfeiture that had
never been held applicable to their tenure. But for this

purpose it was necessary, by exposing the gross corrup-

tions of monasteries, both to intimidate the regular

clergy and to excite popular indignation against them.
It is not to be doubted that in the visitation of these

foundations under the direction of Cromwell, as lord

vicegerent of the king's ecclesiastical supremacy, many
things were done in an arbitrary manner, and much was
unfairly represented." Yet the reports of these visitors

are so minute and specific that it is rather a preposterous
degree of incredulity to reject their testimony whenever
it bears hard on the regulars. It is always to be remem-
bered that the vices to which they bear witness are not
only probable from the nature of such foundations, but
are imputed to them by the most respectable writers of

preceding ages. Nor do I find that the repoi-ts of this

visitation were impeached for general falsehood in that

age, whatever exaggeration there might be in particular

cases. And surely the commendation bestowed on some
religious houses as pure and unexceptionable, may afford

a presumption that the censure of others was not an in-

discriminate prejudging of their merits/

* Collier, though not Implicitly to be
trusted, tells some hard truths, and
charges Cromwell with receiving bribes
from several abbeys, in order to spare
them, p. 159. This is repeated by Lin-
gard, un the authority of some Cottonian
manuscripts.

.
Even Burnet speaks of the

violent proceedings of a doctor Loudon
towards the monasteries. This man was
of infamous character, and became after-

wards a conspirator against Cranmer and
a persecutor of protestants.

y Burnet, 190; Strype, i. ch. 35, see

especially p. 257 ; EUis"s Letters, li. 71.

We should be on oiTr guard against <he

Romanising high-church men, such as

Collier, and the whole class of antiquaries,

Wood, Heame, Drake, Browne, Willis,

&c, &c., who are, with hardly an excep-

tion, partial to the monastic orders, and
sometimes scarce keep on the mask of

protestantism. No one fact can be t«tter

supported by current opinion, and that

general testimony which carries convic-

tion, than the relaxed and vicious state

of those foundations for many ages before

their fall. Ecclesiastical writers had not

then learned, as they have since, the trick

of suppressing what might excite odiimi

ecainst their church, but speak out boldlj^



72 §tJRRENt>EE DF CiREAT FOUNDATIONS. CaAt. II.

The dread of these visitors soon induced a number of

abbots to make surrenders to the king ; a step of very
questionable legality. But in the next session the smaller

convents whose revenues were less than 2001. a year,

were suppressed by act of parliament to the number cf

three hundred and seventy-six, and their estates vested

in the crown. This summary spoliation led to the great

"northern rebellion soon afterwards. It was, in fact, not

merely to wound the people's strongest impressions of

religion, and especially those connected with their de-

parted friends for whose souls prayers were offered in

the monasteries, but to deprive the indigent in many
places of succour, and the better rank of hospitable re-

ception. This of course was experienced in a far greater
^

degree at the dissolution of the larger monasteries, which
took place in 1540. But, Henry having entirely subdued
the rebellion, and being now exceedingly dreaded by
both the religious parties, this measure produced no
open resistance, though there seems to have been less

pretext for it on the score of immorality and neglect of

discipline than was found for abolishing the smaller con-

vents.* These great foundations were all surrendered

;

a few excepted, which, against every principle of received

law, were held to fall by the attainder of their abbots for .

high treason. Parliament had only to confirm the king's
(

title arising out of these surrenders and forfeituresf iSome

and bitterly. Thug wo find in WllWn«. » The preamble of 27 11. 8, c. 28,

lii. 630, a btiU of Innocent VIII. for the which gives the smaller monasteries to

reform of monasteries In Kngland, charg- the king, after reciting that " manifest

ing many of them with dissoluteness of sin, vicious, carnal and abominable living,

life. And thU Is followed by a severe Is dally used and committed commonly

monition from archbishop Morton to the in such little and smalt abbt-ys, priories,

abbot of St Alban's, Imputing all kinds and otlier religious houses of monks.

of icandaloiis vices to him and hU monks, cauoni, and nuns, when; the congregation

ThOM who reject at once the rcjjorU of of such religious persons Is under Uie

Henry's visitors, will do well to couMlder number of twelve persons," bestows

this. SMaUoFosbrook'tUrlllshMonach- pralso on many of the greater found-

Ian, pMilm. frbe " I>ett«rs relating to allons, and certainly does not Intimata

the RupprvMion of Monuteries," pub* Uiat their fate was so near at band. Nor

llslied by th« OkadmSoctoty, uid wUtad U any misconduct alleged or inslnnatcd

by Mr. Iboniaf Wright, 1843. conUIn A M»inst Uie greater monasteries in the

part only of extant documents lllustra- act 31 H. 8. c. 13, that abolishes them;

urc of tills great transaction. There which U raihcr more remarkable, •• In

••cms uo reason for Mtttng aside their lomo Instances the religious had been

•vldenoe m wholly Mm, thongh iomo Induced to confess their evil Ures and Ul

loren of monaeUim raised a lend cU- deeerta. Bumot, aat.

oxrar al tbeir publiceU«L UK.)
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historians assert the monks to have been turned adrift

with a small sum of money. But it rather appears that

they generally received pensions not inadequate, and
which are said to have been pretty faithfvdly paid."

These however were voluntary gifts on the part of the

crown. For the parliament which dissolved the monas-
tic foundations, while it took abundant care to preserve

any rights of property which private persons might
enjoy over the estates thus escheated to the crown,
vouchsafed not a word towards securing the slightest

compensation to the dispossessed owners.

The fall of the mitred abbots changed the proportions

of the two estates which constitute the upper house of

parliament. Though the number of abbots and prioi-s

to whom writs of summons were directed varied con-

siderably in different parliaments, they always, joined

to the twenty-one bishops, preponderated over the tem-
poral peers.*" It was no longer possible for the prelacy

to offer an efficacious opposition to the reformation they
abhorred. Their own baronial tenure, their high lignity

as legislative councillors of the land, remained ; but, one
branch as ancient and venerable as their own thus lopped
off, the spiritual aristocracy was reduced to play a veiy

lA ibid, and Append, p. 151 ; Col- among tUem as private property. It

lier, 167. The pensions to the superiors cannot of course be denied that the com-
of the dissolved greater monasteries, gays pulsory change of life was to many a

a writer not likely to spare Henry's go- severe and an unmerited hardship ; but

veniment, appear to have varied from no great revolution, and the Keformation

2661. to 61. per annum. The priors of as little as any, could be achieved with-

cells received generally I3l. A few, out much private suffering,

whose services had merited the distinc- b The abbots sat till the end of the

lion, obtained 201. To the other monks first session of Henry's sixth parliament,

were allotted pensions of six, four, or the act extinguishing them not having
two pounds, with a small sum to each passed till the last day. In the next

at his departure, to provide for his im- session they do not appear, the writ of

mediate wants. The pensions to nuns sununons not being supposed to give

averaged about 41. Lingard, vi. 341. He them personal seats. There are indeed
admits that these were ten times their so many parallel instances among spi-

presen'. value in money ; and surely they ritual lords, and the principle is so ob-

were not unreasonably smaU. Compare vious, that it would not be worth noticing

them with those, generally and justly but for a strange doubt said to be thrown
thought munificent, which this country out by some legal authorities, near the
bestows on her veterans of Chelsea and beginning of George lll.'s reign, in the
Greenwich. The monks had no right to case of Pearce, bishop of Rochester,
•xpect more than the means of that hard whether, after resigning his see, he would
(we to which they ought by tUeir rules not retain his seat as a lord of parlia-

to have beeu confined in the convents. m»rt; in consequence of which his r»
IIm whole revenues were not to be shared Ngnation wa« m^ accepted.
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secondary part in the councils of the nation. Nor could

the Protestant religion have easily been established by
legal methods under Edward and Elizabeth without this

previous destruction of the monasteries. Those who,
professing an attachment to that religion, have swollen
the clamour of its adversaries against the dissolution of

foundations that existed only for the sake of a different

faith and worship, seem to me not very consistent or

enlightened reasoners. In some the love of antiquity

produces a sort of fanciful illusion ; and the very sight

of those buildings, so magnificent in their prosperous

hour, so beautiful even in their present ruin, begets a
sympathy for those who founded and inhabited them.
In many, the violent courses of confiscation and attainder

which accompanied this great revolution excite so just

an indignation, that they either forget to ask whether
the end might not have been reached by more laudable

means, or condemn that end itself either as sacrilege, or

at least as an atrocious violation of the rights of pro-

perty. Others again, who acknowledge that the monastic

discipline cannot be reconciled with the modem system
of religion, or with public utility, lament only that those

ample endowments were not bestowed upon ecclesiastical

corporations, freed from the monkish cowl, but still be-

longing to that spiritual profession to whoso use they

were originally consecrated. And it was a very natural

theme of complaint at the time, that such abundant
I'cvenuos as might have sustained the dignity of tho

crown and supplied the moans of public defence without

burdening tho subject, had served littlo otlier purpose

than that of swelling the fortunes of rapacious courtiers,

and had left tho king as necessitous and craving as

before.

Notwithstanding these various censures, I must own
myself of opinion, both that tho abolition of monastic

institutions might have been conducted in a manner con-

sonant to justice as well as policiy, and that Ileniy's

profuse alienation of tho abbey lands, however illaudablo

m its motive, has proved upon tlie whole more beneficial

to England than any other disposition would have turned

out. I cannot, until sorao bro»d principle is made more
obvious than it over has yet boon, do such violence to

ttll common notions on the subject, as to attach an ec^uaJ
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inviolability to private and corporate property. The
law of hereditary succession, as ancient and universal as

that of property itself, the law of testamentary disposi-

tion, the complement of the former, so long established

in most coimtries as to seem a natural right, have in-

vested the individual possessor of the soil with such n

fictitious immortality, such anticipated enjoyment, as it

were, of futurity, that his perpetual o^vnership could not

be limited to the term of his own existence, without

what he would justly feel as a real deprivation of pro-

perty. Nor are the expectancies of children, or other

probable heirs, less real possessions, which it is a hard-

ship, if not an absolute injury, to defeat. Yet even this

hereditary claim is set aside by the laws of forfei-

ture, which have almost everywhere prevailed. But in

estates held, as we call it, in mortmain, there is no in-

tercommunity, no natural privity of interest, between
the present possessor and those who may succeed him ;

and as the former cannot have any pretext for com-
plaint, if, his own rights being preserved, the legisla-

ture should alter the course of transmission after his

decease, so neither is any hardship sustained by others,

unless their succession has been already designated or

rendered probable. Corporate property therefore ap-

pears to stand on a very different footing from that of

private individuals ; and while all infringements of the

established privileges of the latter are to be sedulously

avoided, and held justifiable only by the strongest

motives of public expediency, we cannot but admit the
full right of the legislature to new-mould and regulate

the former, in all that does not involve existing in-

terests, upon far slighter reasons of convenience. If

Henry had been content with prohibiting the profes-

sion of religious pei-sons for the future, and had gra-

dually diverted their revenues instead of violently
confiscating them, no Protestant could have foimd it

easy to censure his policy.

It is indeed impossible to feel too much indignation
Rt the spirit in which these proceedings were conducted.
Besides the hardship sustained by so many persons
turned loose upon society, for whose occupations they
were unfit, the indiscriminate destruction of convents
produced several public mischiefs. The visitoi-s them
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set 70S strongly interceded for the nunnery of Godstow,
as irreproachably managed, and an excellent place of

education ; and no doubt some other foundations should

nave been presers'ed for the same reason. Latimer, who
could not have a prejudice on that side, begged earnestly

that the piiory of Malvern might be spared for the main-
tenance of preaching and hospitality. It was urged for

Hexham abbey that, there not being a house for many
miles in that part of England, the country would be in

danger of going to waste." And the total want of inns
in many parts of the kingdom must have rendered the

loss of these hospitable places of reception a serious

grievance. These, and probably other reasons, ought
to have checked the destroying spirit of reform in its

career, and suggested to Henry's counsellors, that a few
years would not be ill consumed in contriving new
methods of attaining the beneficial effects which mo-
nastic institutions had not failed to produce, and in

preparing the people's minds for so important an inno-

vation.

The suppression of monasteries poured in an instant

Buch a torrent of wealth upon the crown as has seldom
been equalled in any countiy by the confiscations fol

I

lowing a subdued rebellion. The clear yearly value
jwas rated at 131,607/. ; but was in reality, if we believe

Dumet, ten times as great ; the courtiers undervaluing
those estates in order to obtain grants or sales of them
more easily. It is certain, however, that Buniet's sup-

position ems extravagantly on the other side.'' The
moveables of the smaller monasteries alone were rec-

koned at 100,000/. ; and as the rents of these were
loss than a fourth of the whole, we may calculate the

aggregate value of moveable wealth in the same pro-

* Rumet, I. ; Appcml. 96. seascd abovo one-flfth of the kingdom

;

a t'. 368. I)r. I.lnKiknl, on tlio authority and in valuo, by ruoson of tlieir lung

of Na«nith's odltlon of 'I'anner'K Notitia lc«*e», not onc-tcnlh. Bttt, on thti sup-

Monaatlca, put* tho nnnual rovenuo of poaltlon, the crown's gnln was pnonnons
«U tbamonMitchoUM-ii Kt 143,01 U. Thin According to a valuation inSpoodM
wonid only be ono-twcnti>'tli part of Ilia Ottalogue of Ueligious IIouhub, upud
rental of the klnK<lom, if lliinio wnra Collier, Append, p. 34 lixtoen mitrtHi

r1f(hMncitlimiUiiKthat attlirco nilllioMK. abbot* bad revenues ateve lOOOL per

llul tliU l» certainly by much too liigli. annum. St Peter's, Wsstmlnstcr, woi
Thn author of llanner'* Otwa-rvutionii on the rIchcHt, and valued at 3077'., Ulnit-

Itnmet, as I have mentlonad above, nays (onliury nt .35081., St Albon's at 2il{)U,

tin- niotiki r<r|ll bt Ibund not to oave poM- ftc.
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poi-tion. All this was enough to dazzle a more prudenl
mind than that of Henry, and to inspire those sanguine
dreams of inexhaustible affluence with which private

men are so often filled by sudden prosperity.

The monastic rule of life being thus abrogated, aa

neither confonnable to pure religion nor to policy, it is

to bo considered to what uses these immense endow-
ments ought to have been applied. Inhere are some,
perhaps, who may be of opinion that the original

founders of monasteries, or those who had afterwards

bestowed lands on them, having annexed to their grants

an implied condition of the continuance of certain devo-

tional services, and especially of prayers for the repose

of their souls, it were but equitable that, if the legisla-

ture rendered the performance of this condition impos-
sible, their heirs should re-enter upon the lands that

would not have been alienated from them on any other

account. But, without adverting to the difficulty in

many cases of ascertaining the lawful heir, it might bo
answered that the donors had absolutely divested them-
selves of all interest in their giants, and that it was more
consonant to the analogy of law to treat tliese estates a«

escheats or vacant possessions, devolving to the sove-

reign, than to imagine a right of reversion that no party
had ever contemplated. There was indeed a class of

persons very different from the founders of monasteries,

to whom restitution was due. A large proportion of

conventual revenues arose out of parochial tithes, di-

verted from the legitimate object of maintaining tho
incumbent to swell the pomp of some remote abbot.

These impropriations were in no one instance, I believe,

restored to the parochial clergy, and have passed either

into the hands of laymen, or of bishops and other eccle-

siastical persons, who wore frequently compelled by tho
Tudor princes to take them in exchange for lands.* It

|

was not in the spirit of Henrj^'s policy, or in that of the
times, to preserve much of these revenues to the church,

• An act entitling the queen to take (1 Eliz. c 19). This bill passed on »

into her hands, on the avoidance of any division in the commons by 104 to

oishoprlc, so much of the lands belong- 90, and was ill taken by some of the

Ing to it as should be equal in value to bishops, who saw themselves reduced
the fmpropriate rectories, &c. within the to live on the lawful subsistence of

lanie, belonging to the crown, and to the parochial clergy. Strype'B AnnsU
ipre the latter in exchange, was mode L 68. 97.
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though he had designed to allot 18,000?. a year fol

eighteen new sees, of which he only erected six with
far inferior endowments. Kor was ho much better in-

clined to nusband them for public exigencies, although
more than sufficient to make the crown independent of

parliamentary aid.| I It may perhaps be reckoned a pro-

vidential circumstance, that his thoughtless humour
should have rejected the obvious means of establishing

an imcontroUable despotism, by rendering unnecessary
the only exertion of power which his subjects were
likely to withstand. Henry VII. would probably have
followed a very different course. Large sums, however,
are said to have been expended in the repair of high-

ways, and in fortifying ports in the channel.' But the
greater part was dissipated in profuse grants to the

courtiers, who frequently contrived to veil their acqui-

sitions imder cover of a purchase from the crown. It

has been surmised that Cromwell, in his desire to pro-

mote the Keformation, advised the king to make this

partition of abbey lands among the nobles and gentry,

either by grant, or by sale on easy terms, that, being
thus bound by the sure ties of private interest, they might
always oppose any return towards the dominion of

Eome.*'' In Mary's reign, accordingly, her parliament,

so obsequious in all matters of religion, adhered with a
firm grasp to the possession of church lands ; nor could

the papal supremacy be re-established imtil a sanction

was given to their enjoyment. And we may ascribe

part of the zeal of the same class in bringing back and
preserving the reformed church under Elizabeth to a
similar motive ; not that these gentlemen were hypo-
critical pretenders to a belief they did not entertain, but
that, according to the general laws of human nature,

they gave a readier reception to truths which made
their estates more secure.

r Dumet, sex, n.i9. In Strypo, I. 211, marks. His highness nuty assign to th«

wo hav(! A pniwr drawn up by C'romwpll yearly reparation of highways in sundry

for the king's Inspection, setting fortli parts, or the doing of other good dnrds

what migbl be doiM with the revenues for the commonwealth, 5000 marks." In

•f th« leaser monasteries. Among a few such scant proportion did the claims of

Other partlTOlars are the following:— public utility como after those of selflst

"His grace mny furnish 200 gentli-mi-n pomp, or rnthc'r perhapn, Inolcing mon
to AtlMid on his peraoo. every one of attentively, ol cunning romip'l.'Hi.

lliMi to bare 100 marks vtarlj—30^00 > liuroct. I »3.
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But, if the participation of so many persons in tho
spoils of ecclesiastical property gave stability to the new
religion, by pledging them, to its support, it was also of

no slight advantage to our civil constitution, strengthen-
ing, and as it were infusing new blood into, tjie terri-

torial aristocracy, who were to withstand the enormous
prerogative of the crown. For if it be true, as surely it

is, that wealth is power, the distribution of so large a
portion of the kingdom among the nobles and gentry,
tho elevation of so many new families, and the increased
opulence of the more ancient, must have sensibly affecteft

their weight in the balance. Those families indeed,
within or without the bounds of the peerage, which
are now deemed the most considerable, will be found,
with no great number of exceptions, to have first

become conspicuous under the Tudor line of kings ; and
if we could trace the titles of their estates, to have
acquired no small portion of them, mediately or imme-
diately, from monastic or other ecclesiastical foundations.
And better it has been that these revenues should thus
from age to age have been expended in liberal hospi-

tality, in discerning charity, in the promotion of in-

dustry and cultivation, in the active duties or even
generous amusements of life, than in maintaining a host
of ignorant and inactive monks, in deceiving the popu-
lace by superstitious pageantry, or in the encouragement
of idleness and mendicity ."*

h it is a favourite theory with many times very far from them. It mi^t be
who regret the absolute secularisation of diCBcult indeed to prove that a Normac
conventual estates, that they might have baron, who, not quite easy about hi*

been rendered useful to learning and future prospects, took comfort is hia las*

religion by being bestowed on chapters hours from the anticipation of daily

and colleges. Thomas Whitjiker has masses for his soul, would have been
sketched a pretty scheme for the abbey better satisfied that his lands shoill

ot Whalley, wherein, besides certain maintain a grammar-school than that

opulent prebendaries, he would provide they should escheat to the crown. But
for schoolmasters and physicians. I sup- lo wave this, and to revert to the prin

}>ose this is considered an adherence tc ciple of public utility, it may possiblym
thj donor's intention, and no sort of vio- true that. In one instance, such as Whal-
lation of property ; somewhat on the ley, a more beneficial disposition could

principle called cy pris, adopted by the have been made in favour of a college

court of chancery in cases of charitable than by granting away the lands. But
bequests; according to which, that tri- the question Is, whether all, or even a

bunal, if it holds the testator's intention great part, of the monastic estates couUi

tmfit to be executed, carries the bequest have been kept in mortmain with ad-

Into effect by doing what it presumes to vantage. We may easily argue that the

oome next in his wishes though some- Berwentwater property, applied as it has
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A veiy ungrounded prejudice had long obtained cur-

rency, and notwithstanding the contradiction it haa
Cixperienced in our more accurate age, seems still not

eradicated, that the alms of monasteries maintained the

indigent throughout the kingdom, and that the system
of parochial relief, now so much the topic of complaint
was rendered necessary by the dissolution of those bene-

ficent foundations. There can be no doubt that many
of the impotent poor derived support from their charity.

But the blind eleemosynary spirit inculcated by the

Romish church is notoriously the cause, not the cure, of

beggaiy and wretchedness. The monastic foundations,

scattered in different counties, but by no means at regulai

distances, and often in sequestered places, could never
answer the end of local and limited succour, meted out

in just proportion to the demands of poverty. Their
gates might indeed be open to those who knocked at

them for alms, and came in search of streams that

must always bo too scanty for a thirsty multitude.

Nothing could have a stronger tendency to promote
that vagabond mendicity, which unceasing and very-

severe statutes were enacted to repress. It was and
must always continue a hard problem, to discover the
means of rescuing those whom labour cannot maintain
from the last extremities of helpless suffering. The
regiilar clergy were in all respects ill fitted for this

great office of humanity. Even while tlie monasteries

were yet standing, the scheme of a provision for the poor
had been adopted by the legislature, by moans of re-

gular collections, which in the course of a long series of

statutes, ending in the 43rd of Elizabeth, were almost
insensibly converted into compulsory assessments.' It

been, boa done the itAto more service thftn Tbe first act for the relief of tli«

If II bad gone to maintain a race of Itat< Impotent poor pnmpd In 1S35 (27 IL 8,

ellffct, and been sqaanil<TPd at ^Vllltn's c. 25). Ily thin Bintiitc no alms were
or Newmarket But doo» It follow Ihot allowed to bo given to bepcRnrn, on piiln

tbe kingdom would \>e tlio more pro*- of forfeiting ten times the value; but n
perona if all the catatea of the peerage coUrctlon woi to be made In every parlnh.

wer* diverted to almllar cndowroenU? Tlie compulsory contributions, property

And can we seriooaly believe tbat, If ipMUng, k«gan In i67a (u KHz. c.Ss

•nch a plan had been adopted at tbe sup- Rut bjr an earlier statute, I Kdw. e, c. 3
preaalon of niotuuiterles, either religion or the bUhop waa empowered to pnicoed Ic

learning wnuld bave b«en the better fur hia r^urt ngulnat such aa ibonid raiyiM

tur-ti an Inundation of prebendaries and U) conirlbuti-, or dliauade otban fhs
idinoimMitAnif doing Ml,
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is by no means probable that, however some in particulai

districts may have had to lament the oessation of hos-

pitality in the convents, the poor in general, after some
time, vi'ere placed in a worse condition by their dissolu-

tion ; nor are we to forget that the class to whom the

abbey lands have fallen have been distinguished at all

times, and never more than in the first century after

that transference of property, for their charity and
munificence.

These two gieat political measures—the separation

from the Eoman see, and the suppression of monasteries

—so broke the vast power of the English clergy, and
humbled their spirit, that they became the most abject

of Henr)''s vassals, and dared not offer any steady oppo-

sition to his caprice, even when it led him to make in^^

novations in the essential parts of their religion. Otis
certain that a large majority of that order would gladly

have retained their allegiance to Eome, and that they
viewed with hon-or the downfall of the monasteries. In
rending away so much that had been incorporated with
the public faith Henry seemed to prepare the road for

the still more radical changes of the reformers. These,

a numerous and increasing sect, exulted by turns in the

innovations he promulgated, lamented their dilatoriness

and impeifection, or trembled at the re action of his

bigotry against thei^ selves. Tiained in the school ot

theological controversy, and drawing from those bitter

waters fresh aliment for his .sanguinary and imperious
temper, ho displayed the impaiiiality of his intolerance

by alternately persecuting the two conflicting parties.

AVe all have read how three persons convicted of dis]:)ut-

ing his supremacy, and three deniers of transubstantia-

tion, were drawn on the same hurdle to execution. But
the doctrinal system adopted by Heniy in the latter

years of his reign, A'arying, indeed, in some measure
from time to time, was about equally removed from
popish and protestant orthodoxy. The cci-poral presence
of Christ in the consecrated elements was a tenet which
no one might dispute without incurring the penalty of

death by fire ; and the king had a capricious partiality

(o the Eomish practice in those very points wheie a
great many real catholics on the Continent were ear-

nest for its alteiution, the communion of the laity by
VOL. u a
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bread alone, and the celibacy of the clergy. But in

several other respects he was wrought upon by Cranmer
to draw pretty near to the Lutheran creed, and to per-

mit such explications to be given in the books set forth

by his authority, the Institution, and the Erudition of a
Christian Man, as, if they did not absolutely proscribe

most of the ancient opinions, threw at best much doubt
upon them, and gave intimations which the people, now
become attentive to these questions, were acute enough
to interpret."

It was natural to suspect, from the previous temper of

Progress ^^^ nation, that the revolutionary spirit which
of the blazed out in Germany would spread rapidly

doctaSe in over England. The enemies of ancient super-
England, stition at home, by frequent communication

with the Lutheran and Swiss reformers, acquired not
only more enlivening confidence, but a surer and more
definite system of belief. Books printed in Germany or
in the Flemish provinces, where at first the administra-
tion connived at the new religion, were imported and
read with that eagerness and delight which always com-
pensate the risk of forbidden studies." Wolsey, who had
no turn towards persecution, contented himself with
ordering heretical writings to be burned, and strictly

prohibiting their importation. But to withstand the
course of popular opinion is always like a combat against

the elements in commotion ; nor is it likely that a go-

vernment far more steady and unanimous than that of

Henry VIII. could have effectually prevented the dif-

fusion of protestantism. And the severe punishment of
many zealous reformers in the subsequent part of this

reign tended, beyond a doubt, to excite a favourable pre-

judice for men whose manifest sincerity, piety, and con-

•> The IiMtltutlon WM prlnU-dln 1S37; "" Strype, 1. 166. A statute enac»«l

t}ie Krudillon, according to Kurnct, In In 1B34 (3B H. 8, c. li), aftrr reciting

1^40; bat Ic Collier and Strype's o|)lnl()n, that "at this day there bo within this

not till 1643. They are b<)th artriilly realm a grrat numlwr cunning and expert

tfrawn, probably In the raain by Cran. In printing, and as able to execute the

mar, but not without the Interference said craft as any stranger," proceeds U>

of oim Itm forourable to tba new doc- forbid the sale of bound books Imported

trliM.MdniHier theeyeof thaking bim- from the Continent. A terrible blow
Mir. Culllar, 137, 189. ihe doctrinal wa« tbui levelled both against general

Variations In these two summaries of llttnture and the reformed religion ; bat,

royal riiitli are t>y no ummm InoonsMer* like many other bad Uwi, produced my
•bl« imie effect
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stancy in suflFering, were as good pledges for the truth ol

their doctrine, a£ the people had been always taught to

esteem the same qualities in the legends of the early

martyrs. Nor were Henry's persecutions conducted

upon the only rational principle, that of the inquisition,

which judges from the analogy of medicine, that a deadly

poison cannot be extirpated but by the speedy and radical

excision ofthe diseased part; but falling only upon a few
of a more eager and officious zeal, left a well-grounded opi-

nion among the rest, that by some degree of temporising

prudence they might escape molestation till a season of

liberty should arrive.

One of the books originally included in the list of pro-

scription among the writings of Luther and the foreigr.

Protestants was a translation of the New Testament into

English by Tyndale, printed at Antwei*p in 1 526. A com-
plete version of the Bible, partly by Tyndale, and partly

byCoverdale, appeared, perhaps at Hamburgh, in 1535;
a second edition, under the name of Matthews, following

in 1537; and as Cranmer's influence over the king be-

came greater, and his aversion to the Eoman church
more inveterate, so material a change was made in the

ecclesiastical policy of this reign as to direct the Scrip-

tures in this translation (but with corrections in many
places) to be set up in parish churches, and permit them
to be publicly sold." This measure had a strong ten-

"• The accounts of early editions of the of the Bible in churches, or by yeomen,
English Bible in Buniet, Collier, Strype, women, and other incapable persons,

and an essay by Johnson in Watson's The popish bishops, well 'aware how
Theological Tracts, vol. Hi., are errone- much turned on this general liberty of

ous or defective. A letter of Strype, In reading the Scriptures, did all In their

Harleian MSS. 3782, which has been power to discredit the new version. Gar-
printed, is better ; but the most complete diner made a list of about one hundred
enumeration is in Cotton's list of edi- words which he thought unfit to be trans-

tions, 1821. The dispersion of the Scrip- lated, and which, in case of an authorised

tures, with full liberty to read them, was version (whereof the clergy In convoca-
greatly due to Cromwell, as is shown by tion had reluctantly admitted the expe-
Bumet Even after his fall, a procla- diency), ought, in his opinion, to be left

mation, dated May 6, 1642, referring to in Latin. Tyndale's translation may,
the king's former injunctions for the I apprehend, be reckoned the basis of

same purpose, directs a large Bible to that now in use, but has undergone
be set up in every parish church. But, several corrections before the last. It

next year the duke of Norfolk and Gar- has been a matter of dispute whether it

diner prevailing over Cranmer, Henry were made from the original languages
retraced a part of his steps ; and the act or from the Vulgate. Hebrew and everj

34 H. 8, 0.1, forbids the sale of Tyn- Greek were very little known in JOngland
dale's " false translation," and the reading at that time. Tb«

q2
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dency to promote the Eeformation, especially among
those who were capable of reading; not, Kurely, that

the controverted doctrines of the Eomish church are so

palpably erroneous as to bear no sort of examination,

but because such a promulgation of the Scriptures at

that particular time seemed both tacitly to admit the

chief point of contest, that they were the exclusive

standard of Christian faith, and to lead the people to

interpret them with that sort of prejudice which a jury

would feel in considering evidence that one party in a

cause had attempted to suppress ; a danger which those

who wish to restrain the course of free discussion with<

out very sure means of success will in all ages do well

to reflect upon.
The gi'eat change of religious opinions was not so

much effected by reasoning on points of theological con-

troversy, upon which some are apt to fancy it turned, as

on a persuasion that fraud and corruption pervaded the

established church. The pretended miracles, which had
BO long held the understanding in captivity, were wisely

exposed to ridicule and indignation by the government.

Plays and interludes were represented in churches, ot

which the usual subject was the vices and coiTuptions of

the monks and clergy. These were disapproved of by
the graver sort, but no doubt served a useful purpose.'

The press sent forth its light hosts of libels ; and though

the catholic party did not fail to try the same means oi

influence, they had both less liberty to write as they

pleased, and fewer readers than their antagonists.^

The edition of 1637, called MulthewH** " Biimct, 318; Strypc'* Life of PUr-

Bible, printed by Ornfton, containn mar- kcr, 18. Collier (187) Is of course mucli

glnal notes rpflcctln(? on the corruption* ncandallaed. In his view of tbings, It

of popery. Thene It was thoiiRht expe- bad been bettor to give up tbc Refonnii-

dlcnt to Huppri'xs in tbat of 1S39, com- tion entirely tlinn to sufTcr one reflection

monly called Crsninor's HIblo as bavins on tho clergy. These dramatic satires

been revised by him, and In later editions, on tbat order had aUo an effect in pro*

In all these editions of Henry's reign, motlng the Iteformatton in Holland,

though the version is properly Tyndale's, Brandt's History of Uofunnatlon In Low
there are, as I am Informed, considorablo Countrli!H, vol. I, p. 128.

variation* and amendoientn. Thus, In P [" In place of the ancient roverciici-

Cranmer's Bible, tb« word eocUtia la whidi was entertained for tho popo aixl

always rendered congrtgatlon. (iiitMul of the I^)mlsh chair, there was not a nmii-

church ; either as the primary meaninft, querado or other pastime in which some
•r, mtiTT' probably, to point out tbat tho ,,iie was not to be seen going al)out In

Ulty bad a share in the govtmment of a the dress of a popo or carilliml. lOven

Cbrlstlua tiKivlf Um women Jested inceswintly at the popi

I
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In this feverish state of the public mind on tho
most interesting subject ensued the death of itsesta-

Henry VIII., who had excited and kept it up.
uJj^"*"*

More than once, during the latter part of his Edward,

capricious reign, the popish party, headed by Norfolk
and Gardiner, had gained an ascendant, and several

persons had been burned for denying transubstantiation.

But at the moment of his decease Norfolk was a prisoner
attainted of treason, Gardiner in disgrace, and the favour
of Cranmer at its height. It is said that Henry had
meditated some further changes in religion. Of his

executors, the greater part, as their subsequent conduct
evinces, were nearly indififerent to the two systems, ex-

cept so far as more might be gained by innovation. But
Somerset, the new protector, appears to have inclined

sincerely towards the Eeformation, though not wholly
uninfluenced by similar motives. His authority readily

overcame all opposition in the council ; and it was soon
perceived that Edward, whose singular precocity gave
his opinions in childhood an importance not wholly
ridiculous, had imbibed a steady and ardent attachment
to the new religion, which probably, had he lived longer,

would have led him both to diverge farther from what
he thought an idolatrous superstition, and to have treated

its adherents with severity .** Under his reign, accord-
ingly, a series of alterations in the tenets and homilies
of the English church were made, the principal of which
I shall point out, without following a chronological

and his servants, and thought they could 1774, are quite unlike the style of a boy.

do no greater disgrace to any man than One could wish this journal not to be

by calling him priest of the pope, or genuine; for the manner in which he
papist" Extract from an anonymous speaks of both his uncles' executions does

French MS. by a person resident at the not show a good heart. Unfortunately

English court, about 1540, in Raumer's however, there is a letter extant of tho

History of 16th and 17th centuries illus- king to Fitzpatrick, which must be
trated, vol. ii. p. 66. 1845.] genuine, and is in the same strain. He

1 1 can hardly avoid doubting whether treated his sister Mary harshly about
Edward VI.'s Journal, published in the her religion, and had, 1 suspect, too much
second volume of Burnet, be altogether Tudor blood in his veins. It is certain

his own ; because it is strange for a boy that he was a very extraordinary boy, or,

of ten years old to write with the precise as Cardan calls him, monstrificus pueU
brevity of a man of business. Yet it is lus; and the reluctance with which b*
hard to say how far an intercourse with yielded, on the solicitations of Cranmet,
able men on serious subjects may force to sign the warrant for burning Joau
a royal plant of such natural vigour; and Boucher, is as much to his honour aa

his letters to his young friend Barnaby It is against the archbishop's, [But pefi

Fit^patrck, published by E[. Walnole »p ». 96.J
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order, or adverting to such matters of controversy as did

not produce a sensible effect on the people.

I. It was obviously among the first steps required in

order to introduce a mode of religion at once

tte^e°/ Ettore reasonable and more earnest than the
pomts of former, that the public services of the church
betweraT should be expressed in the mother tongue of
^f.^yfo the congregation. The Latin ritual had been
religions.

i ° i" • .i i. •.

unchanged ever since the age when it was ver-
nacular

; partly through a sluggish dislike of innovation,
but partly also because the mysteriousness of an unknown
dialect served to impose on the vulgar, and to throw an
air of wisdom around the priesthood. Yet what was
thus concealed would have borne the light. Our own
liturgy, so justly celebrated for its piety, elevation, and
simplicity, is in great measure a translation from the
catholic services, or more properly from those which had
been handed down from a more primitive age; those
portions, of course, being omitted which had relation to

different principles of worship. In the second year of

Edward's reign, the reformation of the public service

was accomplished, and an English liturgy compiled, not
essentially different from that in present use.'

II. No part of exterior religion was more prominent
or more offensive to those who had imbibed a protestant

spirit than the worship, or at least veneration, of images,
which in remote and barbarous ages had given excessive

scandal both in the Greek and Latin churches, though
long fully established in the practice of each. The
populace in towns where the reformed tenets prevailed
began to pull them down in the voiy first days of
Edward's reiign ; and after a little pretence at distin-

guishing those which had not been abused, orders were
given that all images should be taken away from churches.
J t was, perhaps, necessary thus to hinder the zealous

protestanta from abating them as nuisances, which had
already caused several disturbances.' liut this order was

' The litonx bad been tronBUted Into book. Strypo's Annals, li. 39; HoIIIng*

KnRlUh in 1S43. Buraet, L 331 ; Cotllor, ihod, ill. O'il. (4to. edition.)

Ill; where it majr be read, not much * "Itwasobaorvcd," sayiStrype, il.ft,

(Siffering from that now in um. It wa« " that where imagee were left there wae
ftlwajre bcl<l out by our clmrch, when the moat oonteat, and inoit peace whero tbtjp

a)iltet waa conciliation, that the liturgy were all iheer pulled OcwD aa they w«f«
WW Mienilaltjr tbe Nine wiUt tbo maw in tome placva."
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executed with a rigour which lovers of art and antiquity

have long deplored. Our churches bear witness to the

devastation committed in the wantonness of triumphant
reform by defacing statues and crosses on the exterior of

Duildings intended for worship, or windows and monu-
ments within. Missals and other books dedicated to

buporetition perished in the same manner. Altars were
taken down, and a great variety of ceremonies abrogated,

such as the use of incense, tapers, and holy water ; and
though more of these were retained than eager inno-

vators could approve, the whole surface of religious

ordinances, all that is palpable to common minds, under-
went a surprising transformation.

III. But this change in ceremonial observances and
outward show was trifling when compared to that in the
objects of worship, and in the purposes for which they
were addressed. Those who have visited some catholic

temples, and attended to the current language of devo-
tion, must have perceived, what the writings of apolo-

gists or decrees of councils will never enable them to

discover, that the saints, but more especially the Virgin,
are almost exclusively the popular deities of that religion.

All this polytheism was swept away by the reformers

;

and in this may be deemed to consist the most specific

difference of the two systems. Nor did they spare the
belief in purgatory, that unknown land which the hier
arcliy swayed with so absolute a rule, and to which the
earth had been rendered a tributary province. Yet in
the first liturgy put forth under Edward the prayers for
departed souls were retained ; whether out of respect to
the prejudices of the people or to the immemorial anti-

quity of the practice. But such prayers, if not neces-
sarily implying the doctrine of purgatory (which yet in
the main they appear to do), are at least so closely con-
nected with it that the belief could never be eradicated
while they remained. Hence, in the revision of tho
liturgy, four years afterwardis, they were laid aside ;

' and

» Collier, p. 257, enters into a vindi- which the reformers set up exclusirely
cation of the practice, which appears to of all tradition, it contradicted the doc-
have prevailed in the church from the trine of Justification by mere faith,
econd century. It was defended in in the strict sense which they afSxeJ
tjeneral by the nonjurors and the whole to that tenet. See preamble of the
•chool of Andrews. But, Independently act for dissolution of chantries, 1 Edw.
Ot its wanting the authority of Scripture, e c. 14.
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several other changes made, to eradicate the vestiges ol

the ancient superstition.

IV. Auricular confession, as commonly called, or the
private and special confession of sins to a priest for the
purpose of obtaining his absolution, an imperative duty
in the church of Eome, and preserved as such in the
statute of the six articles, and in the religious codes pub-
lished by Henry VIII., was left to each man's discretion

in the new order ; a judicious temperament, which the
reformers would have done well to adopt in some other
points. And thus, while it has never been condemned
vn our church, it went without dispute into complete
neglect. Those who desire to augment the influence of

the clergy regret, of course, its discontiauance ; and
some may conceive that it would serve either for whole-
some restraint or useful admonition. It is very difficult,

or, perhaps, beyond the reach of any human being, to

determine absolutely how far these benefits, which can-

not be reasonably denied to result in some instances

from the rite of confession, outweigh the mischiefs con-

nected with it. There seems to be something in the

Boman catholic discipline (and I know nothing else so

likely) which keeps the balance, as it were, of moral
influence pretty even between the two religions, and
compensates for the ignorance and superstition whicli

the elder preserves; for I am not sure that the pro-

testant system in the present age has any very sensible

advantage in this respect ; or that in countries where
the comparison can fairly be made, as in Germany oi

Switzerland, there is more honesty in one sex, or more
chastity in the other, when they belong to the reformed
churches. Yet, on the other hand, the practice of con-
fession is at the best of very doubtful utility, when con-

sidered in its full extent and general bearings. The
ordinary confessor, listening mechanically to hundreds
of penitents, can hardly prosei've much authority over
most of them. But in proportion as his attention is

directed to the secrets of conKcionco, his influence may
bccomo dangerous ; men grow acoustomod to the control

of one perhaps more feeble and guilty than themselves,

but over wnoso frailties they exercise no reciprocal

command ; and, if the confessors of kings have boor,

•ometlmos terrible to nations, their ascendancy is pro*
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bably not less mischievous, in proportion to its extent,

within the sphere of domestic life. In a political light,

and with the object of lessening the weight of the eccle-

eiastical order in temporal aflfairs, there cannot be the

least hesitation as to the expediency of discontinuing

the usage."

V. It has very rarely been the custom of theologians

•.o measure the importance of orthodox opinions by their

Dffect on the lives and heails of those who adopt them

;

nor was this predilection for speculative above practical

doctrines ever more evident than in the leading contro-

versy of the sixteenth century, that respecting the Lord's

Supper. No errors on this point could have had any
influence on men's moral conduct, nor indeed much on
the general nature of their faith

;
yet it was selected as

the test of heresy ; and most, if not all, of those who
suifered death upon that charge, whether in England or

on the Continent, were convicted of denying the corporal

presence, in the sense of the Roman church. It had
been well if the reformers had learned, by abhon-ing her

persecution, not to practise it in a somewhat less degree

upon each other ; or, by exposing the absm'dities of tran-

substantiation, not to contend for equal nonsense of their

own. Four principal theories, to say nothing of sub-

ordinate varieties, divided Europe at the accession of

Edward VI. about the sacrament of the Eucharist. The
church of Eome would not depart a single letter from
transubstantiation, or the change at the moment of con-

secration of the substances of bread and wine into those

of Christ's body and blood ; the accidents, in school lan-

guage, or sensible qualities of the former remaining, or

becoming inherent in the new substance. This doctrine

does not, as vulgarly supposed, contradict the evidence
of our senses ; since our senses can report nothing as to

the unknown being, which the schoolmen denominated
substance, and which alone was the subject of this con-

version. But metaphysicians of later ages might inquire

whether material substances, abstractedly considered,

exist at all, or, if they exist, whether they can have any
specific distinction except their sensible qualities. This,

" CoUior, p. 248, descants. In the tnie "veil known. Is one of the points on vihkb

spirit of a high churchman, on the im- his party disagreed witli tl<e geqei^lityV
pgrtviQe of opfession. This also, us ia rroiestantij.
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perhaps, did not suggest itself in the sixteenth century

;

but it was strongly objected that the simultaneous exist-

ence of a body in many places, which the Eomish doc-
trine implied, was inconceivable, and even contradictory.

Luther, partly, as it seems, out of his determination to

multiply differences with the church, invented a theorj'

somewhat different, usually called consubstantiation,

which was adopted in the confession of Augsburg, and to

which, at least down to the middle of the eighteenth
century, the divines of that communion were much
attached. They imagined the two substances to be
united in the sacramental elements, so that they might
be termed bread and wine, or the body and blood, with
equal propriety.* But it must be obvious that there is

little more than a metaphysical distinction between this

doctrine and that of Eome ; though, when it suited the
Lutherans to magnify rather than dissemble their devia-
tions from the mother church, it was raised into an
important difference. A simpler and more rational ex-
plication occurred to Zwingle and (Ecolampadius, from
whom the Helvetian protestants imbibed their faith.

Rejecting every notion of a real presence, and divesting
the institution of all its mystery, they saw only figura-

tive symbols in the elements which Christ had appointed
as a commemoration of his death. But this novel opinion
excited as much indignation in Luther as in the Ro-
manists. It was indeed a rock on which the Reformation
was nearly shipwrecked ; since the violent contests which
it occasioned, and the narrow intolerance which one side

at least displayed throughout the controversy, not only
weakened on several occasions the temporal power of

the protestant churches, but disgusted many of those
who might have inclined towards espousing their senti-

ments. Besides these three hypotheses, a fourth was
promulgated by Martin Bucor of Strasburg, a man of

much acutonesH, but prone to metaphysical subtilty, and
not, it is said, of a very ingenuous character.'' Bucer,

* Nottn MntMttlA nt uyi Luthor, contontlon.andfurmalntalnlng peace and
•pod BuiiMt, 111, Appendix, 104, oorpui qulotncu In tho church, omowhat more
iU com ptnn, leu in pane ene, ut rerera omblguuiu worUH thould be uaed, tliut

mtm pone ouuiduoetur, et qnamounque might have a rcgpect to both pcnuailona
boturn vol actionem panlsliilM(,eand«n oonoemlng the preieoce. But Martyr
•t corpua Chrlatl. wu of another Judginunt, and affected to

' 'Kiirvr thought that for avoiding (peakof the locrament with all plalnnetf
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as I apprehend, though his expressions are unusually

confused, did not acknowledge a local presence of

Christ's body and blood in the elements after consecra-

tion—so far concurring with the Helvetians ; while he
contended that they were really, and without figure,

received by the worthy communicant through faith, so

as to preserve the belief of a mysterious union, and of

what was sometimes called a real presence. Bucer him-
self came to England early in the reign of Edward, and
had a considerable share in advising the measures of

reformation. But Peter Martyr, a disciple of the Swiss

school, had also no small influence. In the forty-two

articles set forth by authority, the real or corporal pre-

sence, using these words as synonymous, is explicitly

denied. This clause was omitted on the revision of the

articles under Elizabeth.^

VI. These various innovations were exceedingly

inimical to the influence and interests of the priesthood.

But that order obtained a sort of compensation in being
released from its obligation to celibacy. This obligation,

though unwarranted by Scripture, rested on a most
ancient and universal rule of discipline ; for though the

Greek and Eastern churches have always permitted the

ordination of married persons, yet they do not allow
' those already ordained to take wives. No very good
reason, however, could be given for this distinction ; and
the constrained celibacy of the Latin clergy had given
rise to mischiefs, of which their general practice of

retaining concubines might be reckoned among the

smallest.* The German protestants soon rejected this

burthen, and encouraged regular as well as secular

priests to marry. Cranmer had himself taken a wife in

Germany, wjiom Henry's law of the six articles, one of

which made the marriage of priests felony, compelled

and perspicuity." Strype, il. 121. The the elementa.

truth is, that there were but two opinions It appears to have been common for

at bottom as to this main point of the the clergy, by licence f^'om their bishops

controversy ; nor in the nature of things to retain concubines, who were, Cdlier

was it possible that there should be more; says, for the most part their wives^

for what can be predicated concerning a p. 262. But I do not clearly understand

body, in its relation to a given space, but In what the distinction could have con-

presence ar>i absence ? sisted ; for it seems unlikely that mar.
' Burnet, ii. 105, App. 216; Strype, riages of priests were ever solemnised at

ti. 121, 208; Collier, &c. The Calvinists so late a period; or if they were, Xbey

MrMnlT did not own a local presenc*' in were invalid.
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liim to send away. In the reign of Edward this was
justly reckoned an indispensable part of the new Ee-
formation. But the bill for that purpose passed the
lords with some little difficulty, nine bishops and four

peers dissenting ; and its preamble cast such an imputa-
tion on the practice it allowed, treating the marriage of

priests as ignominious and a tolerated evil, that another
act was thought necessary a few years afterwards, when
the Reformation was better established, to vindicate this

right of the protestant church.'' A great number of the
clergy availed themselves of their liberty ; which may
probably have had as extensive an effect in conciliating

the ecclesiastical profession, as the suppression of mo-
nasteries had in rendering the gentry favourable to the

new order of religion.

But great as was the number of those whom conviction

or self-interest enlisted under the protestant

^Se*by°° banner, it appears plain that the Eeformation
part of moved on with too precipitate a step for the

e na on.

jjjgJQj^|.y_
rpj^^ ^^^ doctrinos prevailed in

London, in many large towns, and in the eastern counties.

But in the north and west of England the body of the

people were strictly catholics. The clergy, though not
very scrupulous about conforming to the innovations,

were generally averse to most of them." And, in spite

of the church lands, I imagine that most of the nobility,

if not the gentry, inclined to the same persuasion ; not

a few peers having sometimes dissented from the bills

pswsed on the subject of religion in this reign, while no
8oi*t of disagreement appears in the upper house during
that of Mary. In the western insurrection of 1549,

which partly originated in the alleged grievance of in-

closuros, many of the demands made by the rebels go to

the entire rc-ostablishmcnt of popery. Those of the

Norfolk insurgcntH, in the same year, whose political

complaints wore the same, do not, as far as I perceive,

uhow any such tendency. But an historian, whose bias

was certainly not unfavourable to protestantism, con-

fesses that all ondoavoars were too weak to overcome

b SUL 3*3 R4w. 6, 0. 31 ; i k » confonnlgU—- Out with tbcni all t I

K4w. 6, o. 13 i numot, 8*. require It In Qodi Iwhalf : mak<« ihm
* 3 Htrypn, S3. lifttiiMr preiwd tha fuomJamf,allthepackQrtl)«n>." 1(1.304,

vltjr of «](iMUIng tbcM t«ro(K>rUin« 3 nurnct, M9,
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the aversion of the people towards Eefonnation, and
even intimates that Gennan troops were sent for from
Calais on account of the bigotry with which the bulk of

the nation adhered to the old superstition. '' This ia

somewhat an humiliating admission, that the protestant

faith was imposed upon our ancestors by a foreign army.
And as the refoimers, though still the fewer, were un
deniably a great and increasing party, it may be natural

to inquire whether a regard to policy as well as equitable

considerations should not have repressed still more, as it

did in some measure, the zeal of Cranmer and Somerset ?

It might be asked whether, in the acknowledged co-

existence of two religions, some preference were not
fairly claimed for the creed which all had once held,

and which the greater part yet retained ; whether it were
becoming that the councillors of an infant king should

use such violence in breaking up the ecclesiastical con-

stitution ; whether it were to be expected that a free-

spirited people should see their consciences thus trans-

ferred by proclamation, and all that they had learned to

venerate not only torn away from them, but exposed
to what they must reckon blasphemous contumely and
profanation ? The demolition of shrines and images, far

unlike the speculative disputes of theologians, was an
overt insult on every catholic heart. Still more were
they exasperated at the ribaldry which vulgar protestauts

uttered against their most sacred mysteiy. It was found
necessary in the very first act of the first protestant par-

liament to denounce penalties against such as spoke
irreverently of the sacrament, an indecency not unusual
with those who held the Zwinglian opinion in that age
of coarse pleasantry and unmixed invective.' Nor could
the people repose much confidence in the judgment and
sincerity of their governors, whom they had seen sub-

d Burnet, iii. 190, 196. " The use of rather to refer to the upper classes than
the old religion," says Paget, in remon- to the whole people. But at any rate it

stratlng with Somerset on his rough treat- was an exaggeration of the fact, the pro-

ment of some of the gentry and partiality testants being certainly in a much greater

to the commons, " is forbidden by a law, proportion. Pagut was the adviser of the

and the use of the new is not yet printed scheme of sending for German troops in

lu the stomachs of eleven out of twelve 1549, which, however, was in order to

parts of the realm,whatever countenance quell a seditious spirit in the nati>n not
men make outwardly to please them in by any means wholly founded upon i^
whom they see the power resteth." Ugious groimds. Strype. xi. 169.

6trypc, ii. Appendix, H. H. This seemo * % £dw. «, c 1 ; SUype, xi. 81,
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mitting without outward repugnance to Henry's various

schemes of religion, and whom they saw every day
enriching themselves with the plunder of the church
they aifected to reform. There was a sort of endowed
colleges or fraternities, called chantries, consisting of

secular priests, whose duty was to say daily masses for

the founders. These were abolished and given to the

king by acts of parliament in the last year of Heniy and
the first of Edward. It was intimated in the preamble

of the latter statute that their revenues should be con-

verted to the erection of schools, the augmentation of the

universities, and the sustenance of the indigent.' But
this was entirely neglected, and the estates fell into the

hands of the courtiers. Nor did they content themselves

with this escheated wealth of the church. Almost every

bishopric was spoiled by their ravenous power in this

reign, either through mere alienations, or long leases,

or unequal exchanges. Exeter and Llandaff, from being

among the richest sees, fell into the class of the poorest.

Lichfield lost the chief part of its lands to raise an estate

for lord Paget. London, Winchester, and even Canter-

bury, suffered considerably. The duke of Somerset was
much beloved

;
yet he had given no unjust offence by

pulling down some churches in order to erect Somerset

House with the materials. He had even projected

the demolition of Westminster Abbey, but the chapter

averted this outrageous piece of rapacity, sufficient of

itself to characterise that age, by the usual method, a

grant of some of their estates.*

f 37 H. 8, c«; 1 Edw.e.c. 14; Strypc, land. Strype, 88. These counsels, and

il. 63; Itiimct, be Cnuimor, as well m the acts which they prompted, disRtist \i»,

the Catholic bUhops, protested against from the spirit of rapacity llicy brcathr.

thin ant, well knowing how little regard Yet it might be urged, willi some force,

would be paid to Its intention. In the that the enonnont wealth of the superior

latter port of the young Icing's reign, as ecclesiastici bad been Uio main cause of

be beoune mora capable of exerting his those corruptlonR which it was sought to

own power, ba andowed, as is well known, cost away, and timt most of the dignitaries

Mvaral axcellent fimndations. were very averm to tlie new religion.

8trype, BanMt,Collier,piuuiim; Har- Kvon Cranmcr had written some years

nier's Spccimenf, 100. Sir riiilip Hobby, before to Cromwell, deprecating the esta-

our minister in Oermany, writes to the btlsbment of any prebends out of the

protector, in 1S4H, that the foreign pro- oonTentoal estates, and speaking of the

tcstanta Uiouglit our bishops too rich, and coUaglato clergy as an idle, ignorant, and

•>lvi*<->i him tu n-duce them toaoompa- gormandlalng rtux, who might, without

Unt living; be porticulorly reoomoMiMis any barm, be extinguished along witli tlio

nU taking a*'"\}r all the prebendi la Rag* regnlan, Bnmet, liL Ul. ButtiiegroM
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Tolerance in religion, it is well known, so unani-

mously admitted (at least verbally) even by theologians

in the present century, was seldom considered as prac-

ticable, much less as a matter of right, during the period

of the Reformation. The difference in this respect

between the catholics and protestants was only in

degree, and in degiee there was much less difference

than we are apt to believe. Persecution is the deadly

original sin of the reformed churches ; that which cools

every honest man's zeal for their cause in propoiiion as

his reading becomes more extensive. The Lutheran

princes and cities in Germany constantly refused to

tolerate the use of the mass as an idolatrous service ;
''

and this name of idolatry, though adopted in retaliation

for that of heresy, answered the same end as the other,

of exciting animosity and uncharitableness. The Roman
woi-ship was equally proscribed in England. Many per-

sons were sent to prison for hearing mass, and similar

offences.' The princess Mary supplicated in vain to

have the exercise of her own religion at home, and

Charles V. several times interceded in her behalf; but

though Cranmer and Ridley, as well as the coimcil,

would have consented to this indulgence, the young
king, whose education had unhappily infused a good

deal of bigotrj' into his mind, could not be prevailed

upon to connive at such idolatry.'' Yet in one memor-
able instance he had shown a milder spirit, struggling

gelflsbness of the great men In Edward's in their churches. Schmidt, Hist des

reign justly made him anxious to save Allemands, vi. 394, vii. 24.

what he could for the church, that seemed ' Stat 2 & 3 Edw. 6, c. 1 ; Strype'g

on the brink of absolute ruin. Collier Cranmer, p. 233.

mentions a characteristic circumstance. k Burnet, 192. Somerset had alwaj's

.So great a quantity of church plate had allowed her to exercise her religion,

been stolen, that a commission was though censured for this by Warwick,

appointed to inquire into the facts, and who died himself a papist, but had pre-

compel its restitution. Instead of this, tended to fall in with the young king's

the commissioners found more left than prejudices. Her ill treatment wa£ subse-

they thought sufBcient, and seized the quent to the protector's.overthrow. It U
greater part to the king's use. to be observed that, in her father's lif^

h They declared in the famous pro- she had acknowledged his supremacy.

t»wtation of Spire, which gave them the and the Justice of her mother's divorce,

name of Protestants, that their preachers 1 Strype, 285 ; 2 Burnet, 241 ; Lingard,

having confuted the mass by passages in vi 326. It was, of course, by Intimidft-

Scripture, they could not permit their tion ; but that excuse might be made for

cut^ects to go thither; since it would others. Cranmer is said to have persuaded

afford a bad example to suffer two oorts Henry not to put her to death, which wi
•f serrice, directly opposite to each otner, must in charity hope she did not knor^^
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against Cranmer to save a fanatical woman from the

punishment of heresy.™ This is a stain upon Cranmer'a

memory" which nothing but his own death could have

lightened. In men hardly escaped from a similar peril,

m men who had nothing to plead but the right of private

judgment, in men who had defied the prescriptive au-

thority of past ages and of established power, the crime

of persecution assumes a far deeper hue, and is capable

of far less extenuation, than in a Eoman inquisitor.

Thus the death of Sei-vetus has weighed down the name
and memory of Calvin. And though Cranmer was in-

capable of the rancorous malignity of the Genevan law-

giver, yet I regret to say that there is a peculiar cir-

cumstance of aggravation in his pursuing to death this

woman, Joan Boucher, and a Dutchman that had been

convicted of Arianism. It is said that he had been

accessory in the preceding reign to the condemnation of

Lambert, and perhaps some others, for opinions con-

cerning the Lord's Supper which he had himself after-

wards embj-aced." Such an evidence of the fallibility of

human judgment, such an example that persecutions for

heresy, how conscientiously soever managed, are liable

to end in shedding the blood of those who maintain

truth, should have taught him, above all men, a scru-

fmlous repugnance to caiTy into effect those sanguinary

aw8. Compared with those executions for heresy, the

imprisonment and deprivation of Gardiner and Bonner
appear but measures of ordinary severity towards poli-

tical adversaries under the pretext of religion
;
yet are

they wholly unjustifiable, particularly in the foi-mer in-

stance: and if the subsequent retaliation of those bad

" [Jt bM been priinted out to mc by may be better that the whole anecdote

• oaTeipondent, that Mr. Bruce, In IiIh should vanlsli trom history. This, of

edition of lloger HuU-hlnson's workn ('"urw, niltlgutcs the censure on Cranmer

(l^rker 8<x;lety, 1M42, preface, p. 8), has In the text toan Indefinite degree. 184(1.]

Riven stroni; reasons for questioning this " Wlion Joan llouclicr was condemned,

ivmonstranco of VAv/nrA with Cranmer, she uld lo her Judges, " It was not long

« bicb rests originally on no authority ago lince you burned Anno Askew for a

Imt that of Fox. In some of itt drcnin* piece of bread, and yet came yoursclvoa

lancee the story told by Pox U certainly loon after to believe and profess the lame

dliproved; hut It is not tmpoMibU that doctrine for which you burned her; and

ftie yonng king may have exproMod hit now you will needi burn nii> for a piece

roltictance to have the sentence carried of flush, and in the end you will come U
Intoexecttlltrfi, ttioiigh his signature of tho believe this olso, when you have resil

warrant was not required. This, how- the H<Tlplures and undentanS tbcai."

rrtr, U tnen c«i\iecture{ and perliape it Slrj-po, II. Uli.

1
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men was beyond all proportion excessive, we should
remember that such is the natural consequence of

tyrannical aggressions."

The person most conspicuous, though Eidley was
perhaps the most learned divine, in moulding
the faith and discipline of the English church,

"'

which has not been very materially altered Bitice his

time, was archbishop Cranmer.P Few men, about whose
conduct there is so little room for controversy upon

° Gardiner had some virtues, and enter-

tained sounder notions of the civil consti-

tution of England than his adversaries.

In a letter to Sir John Godsalve, giving

bis reasons for refusing compliance with

the injunctions issued by the council to

the ecclesiastical visitors (which, Burnet

says, does him more honour than anything

else in his life), he dwells on the lung's

wanting power to command anything con-

trary to common law, or to a statute, and

brings authorities for this. Burnet, ii.

Append. 112. See also IJngord, vi. 387,

for another instance. Nor was this re-

gard to the constitution displayed only

when out of the sunshine; for in the

next reign he was against de»potic coun-

sels, of which an instance has been given

in the last chapter. His conduct, indeed,

with respect to the Spanish connection

is equivocal. He was much against the

marriage at first, and took credit to him-

self for the securities exacted in the treaty

with Philip, and established by statute.

Bumet, ii. 267. But afterwards, if we
may trust Noailles, he fell in with the

Spanish party in the council, and even

suggested to parliament that the queen

should have the same power as her father

to dispose of the succession by will. Am-
bassades de Noailles, ill. 153, &c. &c. Yet,

according to Dr. Llngard, on the Imperial

ambassador's authority, he saved Eliza-

beth's life against all the council. The
article Gardiner, In the Biographia Bri-

tannica, contains an elaborate and partial

apology, at great length ; and the historian

Just quoted has of course said all he could

In favour of one who laboured so strenu-

ously for the extirpation of the northern

heresy. But he was certainly not an

honest man, and had been active in

Henry's reign against his real opinions.

Even if the ill treatment of Gardiner

tod Bonner by Edward's council could be

VOL. I,

excused (and the latter by his rudencsi

might deserve some punishment), what
can be said for the imprisonment of the

bishops Heath and Day, worthy and
moderate men, who had gone a great way
with the Reformation, but objected to the

removal of altars, an innovation by no
means necessary, and which should have
been deferred till the people had grown
ripe for further change? Mr. Southey
says, " Gardiner and Bonner were de-

prived of their sees, and unprisoned ; but
no rigour was used touurds them." Book
of the Church, ii. 111. Liberty and pro-

perty being trifles

!

P The doctrines of the English church
were set forth in forty-two articles, drawn
np, as is generally believed, by Cranmer
and Ridley, with the advice of Bucer and
Martyr, and perhaps of Cox. The three

last of these, condenming some novel
opinions, were not renewed under Eliza-

beth, and a few other variations were
made ; but upon the whole there is little

difference, and none perhaps in those

tenets which have been most the object

of discussion. See the original Articles

in Bumet, iL, App. N. 55. They were
never confirmed by a convocation or a
parliament, but imposed by the king's

supremacy on all the clergy, and on the

universities. His death, however, ensued
before they could be actually subscribed.

[The late editor of Cranmer's works thinks

him mainly responsible for the forty-two

articles: he probably took the advice of

Ridley. A considerable portion of them,

including those of chief importanc«, is

taken, almost literally, either from tht

Augsburg Confession or a set of articles

agreed upon by some German and English

divines at a conference in 1538. Jenkins's

Cranmer, preface, xxiiL 3, c. vii., also

voL iv. 273, where these articlee ar?
lETinted at length. 1S45.]

IS
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facte, have been represented in more opposite lights.

We know the favouring colours of protestant writers
^

but turn to the bitter invective of Bossuet, and the

patriarch of our reformed church stands forth as the

most abandoned of time-serving hypocrites. No political

factions affect the impartiality of men's judgment so

grossly or so permanently as religious heats. Doubtless,

if we should reverse the picture, and imagine the end
and scope of Cranmer's labour to have been the estab-

lishment of the Koman catholic religion in a protestant

country, the estimate formed of his behaviour would be
somewhat less favourable than it is at present. If, casting

away all prejudice on either side, we weigh the character

of this prelate in an equal balance, he will appear far

indeed removed from the turpitude imputed to him by
his enemies, yet not entitled to any extraordinary venera-

tion. Though it is most eminently true of Cranmer,
that his faults were always the effect of circumstances,

and not of intention, yet this palliating consideration

is rather weakened when we recollect that he con-

sented to place himself in a station where those cir-

cumstances occurred. At the time of Cranmer's ele-

vation to the see of Canterbury, Henry, though on the

point of separating for ever from Eome, had not abso-

lutely determined upon so strong a measure ; and his

policy required that the new archbishop should solicit

the usual bulls from the pope, and take the oath of

canonical obedience to him. Cranmer, already a rebel

from that dominion in his heart, had recourse to the dis-

ingenuous shift of a protest, before his consecration,

that "he did not intend to restrain himself thereby

from any thing to which he was boimd by his duty to

God or the king, or from taking part in any reformation

of the English church which ho might judge to be re-

quired."'' This first deviation from integrity, as is

t Strype'i Cnuimer, Appnndlx, p. 9.— or privately. Nothing can possibly tum
Jam torry to flod a rciii>cctabln writnr upon Uiis. It waa, on either suppiialtlon,

Inctlnlog to vlndlMtn Cranmer In till* pro- unknown to the promlsoe, tho popn at

testation, which Dumet admlUt to ogroo Ilonic. 'i'lie quoitton Is, whether, baving

bettor with the maxims of tho casuists obtained the bulls lyoni Rome on an cx-

than with tho prelate's sincerity : TodU's preiia itlpiiUUon that bo should talce a

Introduction to Cranmer's Defence of tbe certain oath, he tuul a right to offer a
True Doctriaa of the Sacnment (1836), limitation, not expknatory, but utterly

9 40. It is of no Importaoce to Inoolra inconiisteot with It? We ore sure that

Wiwtbar the |irulAst were made publicly Cronmei s views and IntentioiiB, whlJi n*
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almost always the case, drew after it many others, and

began that discreditable course of temporising and tmdue
compliance to which he was reduced for the rest of

Henry's reign. Cranmer's abilities were not perhaps of

a high order, or at least they were unsuited to public

affairs ; but his principal defect was in that firmness by
which men of more oidinarj' talents may insure respect.

Nothing could be weaker than his conduct in the usurpa-

tion of lady Jane, which he might better have boldly

sustained, like Eidley, as a step necessary for the con-

servation of protestantism, than given into against his

conscience, overpowered by the importunities of a mis-

guided boy. Had the malignity of his enemies been

directed rather against his reputation than his life, had
he been pennitted to sui-vive his shame as a prisoner in

the Tower, it must have seemed a more arduous task to

defend the memory of Cranmer, but his fame has bright-

ened in the fire that consumed him/
Those who, with the habits of thinking that prevail

in our times, cast back their eyes on the reign Hismodera.

of Edward VI., will generally be disposed to ^^u^>
censure the precipitancy, and still more the changes not

exclusive spirit, of our principal reforaiers. J^the*'''*

But relatively to the course that things had leaiots.

taken in Germany, and to the feverish zeal of that age.

the moderation of Cranmer and Eidley, the only ecclesi-

astics who took a prominent share in these measures,
was very conspicuous, and tended above everything to

place the Anglican church in that middle position which
it has always preserved between the Eoman hierarchy
and that of other protestant denominations. It is mani-
fest, from the history of the Eeformation in Germany,
that its predisposing cause was the covetous and aiTogant
character of the superior ecclesiastics, founded upon vast
temporal authority ; a yoke long borne with impatience,

very 60CI1 carried into effect, were irre- Anne Boleyn an acknowledgment of her

concilable with any sort of obedience to supposed pre-contract of marriage, having

the pope ; and if, under all the circum- proceeded from motives of humanity,

stances, his conduct was justifiable, there ought not to incur much censure, thougli

would be an eud of all promissory obli- the sentence of nullity was a mere mock-
gat ions whatever. ery of law.—Poor Cranmer was compelled

' The character of Cranmer is summed to subscribe not less than six recantations,

up in no unfair manner by Mr. C. Butler, Strype (iii. 232) had the Integrity ti

Memoirs of Englis'a Catholics, toL t publish all these, which were not fully

p. 139 ; sxcept that bis obtaining from known before.

H 2
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and which the tmanimous adherence of the prelates tc

Rome in the period of separation gave the Lutheran
princes a good excuse for entirely throwing off. Some
of the more temperate Eeformers, as Melanchthon, would
have admitted a limited jurisdiction of the episcopacy

;

but in general the destruction of that order, such as it

then existed, may be deemed as fundamental a principle

of ,the new discipline as any theological point could be
of the new doctrine. But besides that the subjection

of ecclesiastical to civil tribunals, and possibly other

causes, had rendered the superior clergy in England less

obnoxious than in Germany, there was this important
difference between the two countries, that several

bishops from zealous conviction, many more from plia-

bility to self-interest, had gone along with the new
modelling of the English church by Henry and Edward

;

so that it was perfectly easy to keep up that form of

government in the regular succession wliich had usually

been deemed essential ; though the foreign reformers

had neither the wish, nor possibly the means, to pre-

serve it. Cranmer himself, indeed, during the reign of

Henry, had bent, as usual, to the king's despotic humour,
and favoured a novel theory of ecclesiastical authority,

which resolved all its spiritual as well as temporal
powers into the royal supremacy. Accordingly, at the

accession of Edward, he himself, and several other

bishops, took out commissions to hold their sees during

pleaadre.* But when the necessity of compliance had
passed by, they showed a disposition not only to oppose

the continual spoliation of church property, but to main-

lain the jurisdiction which the canon law liad confen-cd

upon them.' And though, as this papal code did not

* Bnrnct, II, 6. exequi audcrcnt. IIwc querela abuniiiibua

I Tb>reare twocurinni entries In tlio pmccrlbus nnn nIiiu iiia>rorc audlla out;

liOrd*' Journ. 14th and 18th of Nov. 1S49, ct ut qiiam citlii8tni6 liuic nialo mibvoiii-

whldi point out the origin of tho new rctiir, Itijiiiutiini oHt rpliicdpii ut fumiu-

tudeofeccletiMticalUwinentloncdlnttin Iiun allqiiniii Htiitiitl liAc du ro scrlptiini

a<^xt note: " Hodln qiie«tl aunt cpltKiipl, triuIiTcnl: qiiip si (-oimlllo postcu pra>-

Mmtenini le • plcbn, amiuro nuti'in nlliil locla (initilhii.H onlinibiiR probnruttir, pri

pro potMtole tuA admlnlitrare, oo qiiod Icko omiilbim HciilciitllH luuiclrl pogsct.

perpuMlcMqtUHdundenuntUtloneNqtiiM "iflNov. IliHliuIn('ta(!MtbitlaproJiirO<

proclaaMtionet Tocant, tubUta OMot po- dictlone cptacopciriiiu ct allonini mxU"
oltiM lua Jurlidictt<v adeo ut neroinem •latUoorum, qum vuni proccribim.eo tit(od

|udl<:io ^llllere, nullum loelns pnnire, tipUeopi nimi$ ilbi arrogare viderenlur,

wininrtn ad mdem larraia cogen, naqna nunpiaoeret, vlHiim o«t dcllKom pnideiitnf

m»Wn Id i^niH munla ad ooa pet Unentia aliquot viroa utrluaquc u'dlnin, c^ul babtti
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appear very well adapted to a protestant church, a now
scheme of ecclesiastical laws was drawu up, which the

king's death rendered abortive, this was rather calculated

to strengthen the hands of the spiritual courts than to

withdraw any matter from their cognisance."

niaturl tantaa rei inter se deliberatione,

referrent toti consilio quid pro ratioue

temporis et rei necessitate in liac causa

agi expediret." Accordinglj-, the lords

appoint the archbishop of Canterbury,

the bishops of Ely, Durham, and Lich-

field, lords Dorset, Wharton, and Stafford,

with chief justice Montague.
" It bad been enacted, 3 Kdw. 6,

ell, tliat thirty-two commissioners, half

clergy, half lay, should be appointed to

draw up a collection of new canons. But
these, according to Str3'pe, ii. 303 (though

I do not find it in the act), might be re-

duced to eight, without preserviug the

equality of orders; and of those nomi-

nated in Nov. 1551, five were ecclesiastics,

three laymen. The influence of the

former shows itself tn tlie collection, pub-

lished with the title of Reformatio Legum
Pk-clesiasticflm, and intended as a com-
plete code of protestant canon law. This

was referred for revisal to a new com-
mission; but the king's death ensued,

and the business was never again taken

up. Burnet, ii. 197. Collier, 326. The
Latin style is highly praised ; Cheke and

Haddon, the most elegant scholars of that

age, having been concerned in it. This,

however, is of small importance. The
canons are founded on a principle current

among the clergy, tliat a rigorous disci-

pline enforced by church censures and
the aid of the civil power is the best

safeguard of a Christian commonwealth
against vice. But it is easy to pen-eive

that its severity would never have been
endured in this country, and that this

was the true reason why it was laid

aside: not, according to the improbable
refinement with which Warburton has
furnished Hurd, because Uie old canon
law was thought more favourable to the
prerogative of the crown. Compare War-
burton's Letters to Hurd, p. 192, with the

latter's Moral and Political Dialogues,

p. 308, 4th edit.

The canons trench in several places on
the known province of the common law,

by assigning speciflc penalties jmd for-

feitures to offences, as in the case of

adultery ; and though it is tnie that this

was all Butject to the confirmation of

parliament, yet the lawyers would look

with their usual jealousy on such pro-

visions in ecclesiastical canons. But tlie

great sin of this protestant legislation is

its extension of the name and penalties

of heresy to the wilful denial of any part

of the authorised articles of faith. This
Is clear from the first and second titles.

But it has been doubted whether capital

pmiishments for this offence were in-

tended to be preser\'ed. Buniet, always
favourable to the reformers, asserts that

they were laid aside. Collier and Lingard,

whose bias is the other way, maintain

tlie contrary. There is, it appears to me,
some difficulty in determining this. That
all persons denying any one of the articles

might bo turned over to tlie secular power
is evident Yet it rather seems by one
passage in the title, de judiciis contra

ha!reses, c. 10, that infamy and ci\'il dis-

ability were the only punishments in-

tended to be kept up, except in case of

tlie denial of the Christian religion. For
if a heretic were, as a matter of course, to

be burned, it seems needless to provide,

as in this chapter, that he should be in-

capable of being a witness, or of making
a wilL Dr. Lingard, on the other hand,
says, " It regulates tlie delivery of the

obstinate heretic to the civil magistrate,

that he may luffer deaUi according to

law." The words to which he refers are

these : Cum sic penitus insederit error, et

tarn alte radices egerit, ut nee sententid

quidem excommunicationis ad veritatenj

reus inflecti possit, turn consumptis om-
nibus aliis remediis, ad extremum ad
civiles magistratus ablegetur j>uMiendu«.

Id. tit c. 4.

It is generally best, where the v-ordi

are at all ambiguous, to give the reader

uie power of judging for himself. But I

by no means pretend that Dr. Lingard ii

mistaken. On the contrary, the langtuga
of this passage leads to a strong suspicion

that tbe rigour of popish persecutionww
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The policy, or it may be the prejudices, of Cranmer
induced him also to retain in the church a few cere-

monial usages, which the Helvetic, though not the

Lutheran, reformers had swept away, such as the copes

and rochets of bishops, and the surplice of officiating

priests. It should seem inconceivable that any one
could object to these vestments, considered in them-
selves ; far more, if they could answer in the slightest

degree the end of conciliating a reluctant people. But
this motive unfortimately was often disregarded in that

age ; and indeed in all ages an abhorrence of concession

and compromise is a never-failing characteristic of reli-

gious factions. The foreign refoi-mers then in England,
two of whom, Bucer and Peter Martyr, enjoyed a
deserved reputation, expressed their dissatisfaction at

seeing these habits retained, and complained, in general,

intended to remain, especially as the writ

de haeretico comburendo was in force by

law, and there is no hint of taking it

away. Yet it seems monstrous to oon-

oeive that the denial of predestination

(which by the way is asserted in this

collection, tit. de hajresibiis, c. 22, with a

shade more of Calvinism than in the ar-

ticles) was to subject any one to be

burned alive. And on the otlier hand

there is this difllculty, that Arianism,

Pelaglanism, popery, anabaptism, are all

put on the same footing ; so that, if we
deny that the papist or frce-willer was

to be burned, we must deny tlie same

of the anti-trlnltarian, which contradicts

the principle and practice of that age.

Upon the whole, 1 cannot form u decided

opinion OS to this matter. l>r. Lingard

4oM not beiitota to lay, '• Cranmer and

bis Msnrlstni perished in the flames which

they hod prepared to Iclndle for the de-

struction of their opponcnt«."

Upon fturtber consideration, I incline to

nspeot thftt tha temporal ptmisbmcnt of

heresywu intended to be fixed by act of

psrUoment; and probably with various

degTMS, which will account for tlio Indefl-

n1t« word " punlcndus." [A manuscript

of tha Iteformatlo Li-gum in the British

Musenm (HorL 426) has the following

cInuM Oder tba word panlaodtiat " Vel

ut In pcr[ifitonni pallatar «xillttm, ral od

temss caroeris deprimator tanateM, ral

ioqil yn maKlstratfls pmdentl cop-

sideratione plectendus, ut masirac illius

conversioni expcdire videntur." Jenkins's

edition of Criuimer, vol. i. preface, ex.

This seems to prove that capital penal-

ties were not designed by the origi.

nal compilers of this ecclesiastical code.

1845.]

The language of Dr. Lingard, as 1 have
since observed, about ' suffering death,"

is taken from Collier, who puts exactly

the siune construction on the canon.

Before I quit these canons, one mistake

of Dr. Lingard's may be corrected. He
says that divorces were allowed by them
not only for adultery, but cruelty, descr.

tion, and xncumiiaHbility qf temper. But
the contrary may be clearly shown, from
tit. de roatrimonio, c II, and tit. do
dlvortlls, c 12. Divorce was allowed for

something more Uian incompatibility of

temper, namely, capitaUs inimiciticB,

meaning, as 1 conceive, attempts by one
party on the other's life. In this respect

U»olr scheme of a very important branch
of social law seems far bettor than our
own. Nothing can bo more absurd than
our modem priviUgia, our acts of parlia-

ment to break the bond' between on
odultaiMi and her bnsbond. Nor do I sea

bow wa con Justify the denial of redress

to women in every case of adultery and
desertion. It docs not follow that tbe

marrlogo tie ought to l>c dissolved M
easily as it is in t^o liUthcriin states <d

ittTtnaaj.
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of the backwardness of the English reformation. Calvin
and Bullinger AArrote from Switzerland in the same
strain." Nor was this sentiment by any means confined

to strangers. Hooper, an eminent divine, having been,

elected bishop of Gloucester, refused to be consecrated
in the usual dress. It marks, almost ludicrously, the
spirit of those times, that, instead of permitting biTo to

decline the station, the council sent him to prison for

some time, until by some mutual concessions the business
was adjusted.^ These events it would hardly be worth
while to notice in such a work as the present if they had
not been the prologue to a long and serious drama.

It is certain that the re-establishment of popery on
Mary's accession must have boon acceptable to .^

a large part, or perhaps to the majority, of the Per^uUon

nation. There is reason, however, to believe "^®'" *"'•

that the reformed doctrine had made a real progress in
the few years of her brother's reign. The counties of

Norfolk and Suffolk, which placed Mary on the throne
as the lawful heir, were chiefly protestant, and expe-
rienced from her the usual gratitude and good faith of a
bigot.' Noailles bears witness, in many of his despatches,
to the unwillingness which great numbers of the people
displayed to endure the restoration of popery, and to the
queen's excessive unpopularity, even before her mar-
riage with Philip had been resolved upon.* As for the
higher classes, they partook far less than their inferiors

in the religious zeal of that age. Henry, Edward, Mary,
Elizabeth, foiuid almost an equal compliance with their

varying schemes of faith. Yet the larger proportion of

the nobility and gentry appear to have preferred the
catholic religion. Several peers opposed the bills for

reformation under Edward ; and others, who had gone
along with the current, became active counsellors of

M.'wy. Not a few persons of family emigrated in the
latter reign ; but with the exception of the second earl

of Bedford, who suffered a short imprisonment on ac-

count of religion, the protestant martyrology contains
no confessor of superior rank.'* The same accommodating

« Stryp^ passim. Burnet, U. 154; liL No part of England suffered so much in

Append. 200. Collier, 294, 303. the persecution.
f Strype, Burnet. The former is the Ambassades de Noailles, v. il. passiia

more accurate. 3 Strype, 100.

* Santet, 237. 246. 3 Strype, 10, 341. b strype, liL 107. He r«;konA tb«
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gpirit characterised, upon the whole, the clergy; and
would have been far more general, if a considerable

number had not availed themselves of the permission to

marry granted by Edward ; which led to their expulsion

from their cures on his sister's coming to the throne."

Yet it was not the temper of Mary's parliaments, what-

ever pains had been taken about their election, to

second her bigotry in surrendering the temporal fruits

of their recent schism. The bill for restoring first fruits

and impropriations in the queen's hands to the church

passed not Avithout difficulty ; and it was found impos-

sible to obtain a repeal of the act of supremacy witliout

the pope's explicit confirmation of the aboey lands to

their new proprietors. Even this confirmation, though

made through the legate cardinal Pole, by virtue of a

full commission, left not unreasonably an apprehension

that, on some better opportunity, the imprescriptible

nature of church property might be urged against the

possessors.** With these selfish considerations others of a

emigrants at 800. Life of Cranmer, 314.

Of these tlie most illustrious was tlie

duchess of Suffolk,—not the first cousin

of the queen, hut, as has been suggested to

me, the sister of Charles Brandon, whose

first wife was sister to Henry Vlll. In

the parliament of 1556, a bill sequestering

tiw property of " the duchess of SufToUc

ndotben, contemptuously gone over the

MM," WM rejected by the commons on

the third reading. Journals, 6th Dec,

It must not be understood that all

the aristocracy were supple hypocrites,

tbotigb they did not expose thenisclves

Tolnntarlly to prosecution. Nonillcs tells

tu that the earls of Oxford and West-

moreland, and lord Wlllotighby, were

ccntnred by the coundl/or religion! and

it was thought that the former would low

hU title (more probably Us beredlUry

oflloe of chamberlain), which would be

oonfnred on the earl of Pembroke, v. 319.

Midwle, the Venetian ambatMdor, In his

RaladOM del Stato d' Inghllterra, I>uia-

down* M8& 840, doM not ipeak farour-

ably of Um ganenri afllMttou towards

popery. "The EngUdi In general," he

Myn " would tarn Jews or Tniln If their

MTtralgn pleased ; Mt the reetoratlon of

ItM abbey lands by the crown keeps allre

a conetant fear among thoM who poteesn

than." To], Its. 'lliU rpslltqllun of

church lands in the hands of the crown

cost the queen 60,0001. a year of revenue.

" Parke had extravi^antly reckoned

the number of these at 12,000, which

Burnet reduces to 3000, vol. ill. 226. But

upon this computation they formed a

very considerable body on the protestant

side. Burnet's calculation, however, is

made by assuming the ejected mlnlHtcrs

of the dioceie of Norwich to have been

In the ratio of the whole; which, from

the eminent protestantism of that district,

Is not probable; and l)r. Lingard, on

Wharton's authority, who has taken his

ratio from the diocese of Canterbury,

thinks they did not amount to more thim

about 1600.

d Burnet, II. 298, III. 245. But see

Phlllps's Life of Pole, sect. Ix., cmtra;
and KIdk-y's answer to this, p. 272. In

fact, no Hchemo of religion would on the

whole have l>cen bo acceptable to the

nation m that which Ilonry loft esta-

blished, consisting chiefly of what waa
called catholic In doctrine, but free nrom

tba grower abuMS and fh)ni all connec-

tion with the SM of Ilome. Arbitrary nnd

napridonf m that king was, ho cnrrlod the

miOortty along witli him, as I l)clicvo, In

all great ftointji, bolli an to what lio re-

nouncod and whnt lir retained. MIcheVi

(Uelailone, <tc.} U of tbU oplnloa
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more generous nature conspired to render the old religion

more obnoxious than it had been at the queen's acces-

sion. Her marriage with Philip, his encroaching dispo-

sition, the arbitrary turn of his counsels, the insolence

imputed to the Spaniards who accompanied him, the
unfortunate loss of Calais through that alliance, while it

thoroughly alienated the kingdom from Mary, created a
prejudice against the religion which the Spanish court

so steadily favoured.' So violent indeed was the hatred

conceived by the English nation against Spain during
the short period of Philip's marriage with their queen,
that it diverted the old channel of public feelings, and
almost put an end to that dislike and jealousy of Franco
which had so long existed. For at least a century after

this time we rarely find in popular writers any expres-

sions of hostility towards that country; though their

national manners, so remote from our own, are not un-
frequently the object of ridicule. The prejudices of the
populace, as much as the policy of our councillors, were
far more directed against Spain.

But what had the greatest efficacy in disgusting the
English with Mary's system of faith, was the ns effect

cruelty by which it was accompanied. Though J^^'^e'"

the privy council were in fact continually to pro-

urging the bishops forward in this prosecu- t<«'^tisin.

tion,' the latter bore the chief blame, and the abhorrence

* No one of our historians has been so reign, though little pleasing to men of

severe on Mary's reign, except on a reli- Dr. Lingard's profession, are perfectly

gious account, as Carte, on the authority Just :—" Having reduced the nation to the

of the letters of Noailles. I)r. Linpard, bruik of ruin, she left it, by her seasonable

though with these before him, has softened decease, to be restored by her admirable

and suppressed, till this queen appears successor to its ancient prosperity and
honest and even amiable. But, admitting glory." I fully admit, at the same time,

that the French ambassador had a tempta- that Dr. Lingard has proved Elizabeth to

tion to exaggerate the faults of a govern- have been as dangerous a prisoner as she

mont wholly devoted to Spain, it is mani- afterwards found the queen of Scots,

fest that Mary's reign was inglorious, her f Strj-pe, iL 17; Burnet, iii. 263, and
capacity narrow, and her temper san- Append. 285. where there is a letter from
guinary ; th:it, although conscientious in the king and queen to Bonner, as if even
some respects, she was as capable of dis- he wanted excitement to prosecute here-

siniulatioii as her sister, and of breach of tics. The number who suffered deatn by
faith as her husband ; that she obstl- fire in this reign is reckoned by Fox a;

nately and wilfully sacrificed her subjects' 284, by Speed at 277, and by lord Burghley
affections at I interests to a misplaced and at 290. Strj-pe, iii. 473. These mimbert
discreditahl attachment ; and that the come so near to each other, that they may
words with viiich Carte has con".luded be wesumed also to approach the Truth.

'J)e Lljivracter of this uulamented Bove- Bfl« Orte. on the authority of onP o(



100 PERSECUTIOxl ITNDER MARY. Chap, it

entertained for them naturally extended to the doctiine
they professed. A sort of instinctive reasoning told the
people, what the learned on neither side had been able
to discover, that the truth of a religion begins to be
very suspicious when it stands in need of prisons and
scaffolds to eke out its evidences. And as the English
were constitutionally humane, and not hardened by con-
tinually witnessing the infliction of barbarous punish-
ments, there arose a sympathy for men suffering tor-

ments with such meekness and patience, which the
populace of some other nations were perhaps less apt to
display, especially in executions on the score of heresy.^
The theologian indeed and the philosopher may concur
in deriding the notion that either sincerity or moral
rectitude can bo the test of truth

; yet among the
various species of authority to which recourse had been
had to supersede or to supply the deficiencies of argu-
ment, I know not whether any bo more reasonable, and
none certainly is so congenial to unsophisticated minds.
Many are said to have become protestants under Mary,

Noailles's letters, thinks many more were

put to death than our martyrologists have

discovercil. And the prefacer to Uidley's

Treatise de Coen& Domhii, supposed to bo

bishop Grindal, says that 800 suffered in

this manner for religion. Burnet, ii. 364.

1 incline, however, to the lower state-

ments.
B Burnet makes a veryJust observation

on the cnieltles of this period, that " they

raised that horror in the whole nation,

that there seems ever since that time such

an abhorrence to that religion to bo dc«

rived down from father to son, that It is

no wonder an aversion so deeply rooted,

and raised upon such grounds, does, upon

ererjr naw provocation or jealousy of re-

taming to it, bnak out in most violent

and oouTnlilTa lymptoms," p. 388. " De-

lict* nuOoram imDMrlttu luU, Bomant."

Dot thoM who would dlmlnUh this avcr«

slon and prevent these oonvuliive lymp-

toms will do better by aToldlng for the

ftitoro clOier inch panegyrics on Mary

and her aiivlscrs, or such InsldioiM ex-

teaaatluns of her pemecutlon, as wn have

latelf read, and which do not raise a

flnwonbla Impression of their sincerity

tottM prlndplns of toleration to which

they profess to have been converted.
Noailles, who, though an enemy to

Mary's government, must, as a catholic,

bo reckoned an unsuspicious witness, re-

markably confirms the account given by
Fox, and sinco by all our writers, of the
death of Uogcrs, the proto-martyr, and it*

elfoct on the people. " Co Jour d'huy a
C8U5 falte la confirmation do rallianco
entre le papo et ce royaume par un sacri-

fice publiquo et solemnel d'un docteur
predicant nommd Rogerus, lequel a dtrf

bruld tout vif pour estreLutherlen; male
II est mort persistant en son opinion. A
quoy le plus grand partlo de cu peuple a
pria tel plalsir, qu'ils n'ont cu crainto

de luy fairo plusleurs acclamations pour
comforter son courage ; et mOme scs en-

funs y ont asHlHtd, lo coiisolnnt do tolls

fafon qu'il sPMiblalt qu'on lo nienait aux
Dooes." V. 173.

[The execration witn which Mary'a
bisbopa were mot in the next reign Is

attrsted In a letter of I'arkliurst to Conrad
(iosner. " Jam et Deo et homlnlbus sunt

oxosi, noc usquam nisi Invltl prcropunt,

ne forto flat tumultns In populo. Miiiu

coram eoavucantcamlfloes." Zurich IxV
tara. by I'arker Society, p. 18. Uii.

'
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who, at her coming to the throne, had retained the con-

trary persuasion.'' And the strongest proof of this may
be drawn from the acquiescence of the great body of the

kingdom in tho re-establishment of protestantism by
Elizabeth, when compared with the seditions and dis-

content on that account under Edward. The course
which this famous princess steered in ecclesiastical cou-

oerns, during her long reign, will form the subject of

tho two ensuing chapters.

t> Btrypt, UL MS.
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CHAPTER III.

ON THE LAWS OF ELIZABETH'S REIGN RESPECTING THE ROMAN
CATHOLICS.

CSumge of Religion on the Queen's Accession — Acts of Supremacy and Unifonuity

— Restraint of Roman Catholic Worship in the first Years of Elizabeth— Statute

of 1562 — Speech of Ijord Montague against it — This Act not fully enforced —
Application of the Emperor In behalf of the English Catholics — Persecution of

this Body in the ensuuig Period — Uncertain Succession of the Crown between

the Families of Scotland and Suffolk — the Queen's unwillingness to decide this

or to marry — Imprisonment of Lady Catherine Grey — Mary Queen of Scotland

— Combination in her Favour — Bull of Pius V. — Statutes for the Queen's

Security — Catholics more rigorously treated — Refugees in the Netherlands—
Their Hostility to the Government — Fresh Laws against the Catholic Worship
— Execution of Campian and others — Defence of the Queen by Burleigh —
Increased Severity of the Government — Mary — Plot In her Favour — Her
Execution — Remarks upon it — Continued Persecution of Roman Catholics—
General Observations.

The accession of Elizabeth, gratifying to the whole na-

tion on account of the late qneen's extreme unpopularity,

infused peculiar joy into the hearts of all well-wishers

to the liefunnation. Child of that famous marriage
which had severed the connection of England with the

Roman see, and trained betimes in the learned and rea-

soning discipline of protestant theology, suspected aaid

oppressed for that very reason by a sister's jealousy, and
scarcely preserved from the death which at one time
threatened her, there was every ground to be confident,

that, notwithstanding her forced compliance Avith the

catholic rites during the late reign, her inclinations had
continued stedfast to the opprvsite side." Nor

reiwnrion was sho long in manifesting this disposition

^^lon?
* sufficiently to alarm one party, though not en-
tirely to satisfy the other. Ilergieatpnidence,

and that of her advisors, which taught her to move

• RllMbeth was much iunpected of a oarl <if IVvonKliIre for her husband.
oooocrn In the oonxplncy of 1654, which Wyatt Indeed at hi* execution ocqnitted
WMmore extenilvn than appeared trom her; but an he snld as nnich for Devon.
Wjttri Inrarrtctlim, and hod In view dhlrn, who Is proved by the letters iA

ttt* p(«cing btf oti the Ikroao, wltb tlio Nu«lll«i U> h»ve been ei^f/tftd, hit '4«U
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Blowly, while thfj temper of the nation was still uuctr-
tain, and ner go ^emmeiit still emban-assed with a French
war and a ppan^j.]^

alliance, joined with a certain tendency
in her religi^^^jg sentiments not so thoroughly protestant
as had hgen expected, produced some complaints of
dhiSy from the ardent reformers just returned from
exile. She directed sir Edward Came, her sister's am-
bassador at Eome, to notify her accession to Paul IV..

Several catholic writers have laid stress on this circum-
stance as indicative of a desire to remain in his commu-
nion ; and have attributed her separation from it to his
arrogant reply, commanding her to lay down the title of
royalty, and to submit her pretensions to his decision. **

mony is of less value. Nothing, however,
appears in these letters, I believe, to cri-

minate Elizabeth. Her life waa saved,

against the advice of the imperial court,

and of their partj- in the cabinet, especially

lord Paget, by the influence of Gardiner,

according to Dr. Lingard, writing on the

authority of Renard's despatches. Bur-
net, who had no access to that source of

mformation, imagines Gardiner to have
been her most inveterate enemy. She
was even released from prison for the

time, though soon afterwards detained

again, and kept in custody, as is well

known, for the rest of this reign. Her
inimitable dissimulation was all required

to save her from the i>enalties of heresy

and treason. It appears by the memoir
of the Venetian ambassador, in 1657

(Lansdowne MSS. 840), as well as from
the letters of Noailles, that Mary was
desirous to change the succession, and
would have done so, had it not been for

Philip's reluctance, and the impractica-

bility of obtaining the consent of parlia-

ment. Though herself of a dissembling

character, she could not conceal the hatred

she bore to one who brought back the

memory of her mother's and her own
wrongs; especially when she saw all

eyes turned towards the successor, and
felt that the curse of her own barrenness
was to fall on her beloved religion. Eli-

zabeth had been not only forced to have
a chapel in her house, and to give all ex-
terior signs cf conformity, but to protest

ou oath her attachment to the catholic

bith ; though Hume, who always loves •
popular story, gives credence to the weil-

iDtowu verses ascribed to her, iu order to

elude a declaration of her opinion on the

sacrament The inqaisltorg of that age
were not so easily turned round by an
equivocal answer. Yet Elizabeth's faith

was constantly suspected. " Accresce
oltro questo 1' odio," says the Venetian,
" U sapere che sia aliena dalla religione

presente, p*r essere non pur nata, ma
dotta ed allevata nell' altra, che se bene
con la esteriore ha mostrato, e moetra di

essersi ridotta, vivendo cattolicameute

pure fe opinione che dissimuli e nell' in-

teriore la ritenga pih che miii."

b [This remarkable fact, which nin»

through all domestic and foreign his-

tories, has been disputed, and, as for aa
appears, disproved, by the late editor of

Dodd's Church History of England, vol.

iv. preface, on the authority of Games
own letters in the State Paper Office.

It is at least highly probable, not to say

evident, from these, that Elizabeth never

contemplated so much intercourse wiih
the pope, even as a temporal sovereign,

or to notify her accesaion to him; and
it had before been shown by Strypo,

that, on Dec. 1, 1558, an order was dc^-

spatched to C.ime, forbidding him to pr<»-

ceed in an ecclesiastical suit, wherein, us

English ambassador, he bad been engageil.

Slrj-pe's Amials, i. 34. Came, on his own
solicitation, was recalled, Feb. 10 ; ibough

the pope would not suffer him, nor, wh<n
he saw what was going forward at home,

was he willing, to return. Mr. Tiemey,

the editor of Dodd, conceives the story ot

Paul IV.'s intemperate language to have
been coined by " the inventive powen
of Paid Sarpi," who first pablishcd it

in bi> History of the Comicil of Tren^
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But she had begun to make alterations, though not very
essential, in the church service, before be pope's beha-
viour could have become knowTi to her ; i^ud the bishops
must have been well aware of the course ^be designed
to pursue, whfn they adopted the violent ana . -impolitic

resolution of refusing to officiate at her coronation. Hor
council was formed of a very few catholics, of several

pliant conformists with all changes, and of some known
friends to the protestant interest. But two of these,

Cecil and Bacon, were so much higher in her confidence,

and so incomparably superior in talents to the other

councillors, that it was evident which way she must in-

cline.'' The parliament met about two months after her
accession. The creed of parliament from the time of

Henry VIII. had been always that of the court ; whether
it wer© that elections had constantly been influenced, as

wo know was sometimes the case, or that men of adverse

principles, yielding to the torrent, had left the way clear

to the partisans of power. This first, like all subsequent

In 1619. From him Mr. T. supposes forbidding llie elevation of the host, were

Spondanus and Pallaricino to have taken issued prior to the proclamation of De-

it; and from them it has passed to a cember 27, against innovations withou".

multitudeof catholic as well as protestant authority. The great seal was taken

historians. It may, however, seom rather from archbishop Heath early in January,

doubtful whether Spondanus would have and given to sir Nicholas Bacon. Parker

taken this simply on the authority of was pitched upon to succeed Pole at

Sarpi; and we may perhaps conjecture Canterbury in the preceding month,

that the anecdote had been already in From the dates of these and other facts,

circulation, even if it had never appeared It may be fairly inferred that Elizabeth's

in print, (a negative hard to establish,) resolution was formed independently ot

before the publication of the History of the pope's behaviour towards sir ICdward

the Council of Trent. Nor is It impro- Came ; though that might probably ex-

Itahlo. that Paul, according to the violence osperuto hor against the adherents of the

of Ills disposition, had uttered some such Homan see, and make their religion ap<

Unguagc, and even to Came hini.self, pear more inconsistent with their civil

though not, M the itory represents it, in allegiance. If, indeed, the refusal of the

reply to an offlclal communication. But bishops to ofllciate at her coronation

t la chiefly material to observe, that .
(Jan. U, 1658-9) were foundod in any

Rllzabeth displayed her determination to degree on Paul IV.'s denial of her title, It

keep aloof from Uomo in tlie very begin- must have seemed in that ago within a

nlng of liiT reign. 184&.] hair's breadth of high treason, lint It

* Kllzabeth ascended the Uirone No- more probably arose from her order that

vembr IT, 1668. On the 6th of ])e- the host should not be elevated, which in

ccmtwr Mary was buried; and on this truth was not legally to be justified

occaiilon White, bishop of WinciiiKter, in <> .Se a paper by Cecil on tbo fcMi

preaching her funeral lensoD, spoke with means of reforming religion, written at

virulence agkintt th« protestant cxlleii, this time with all his cautious wisdom,

and exprstied apprehension of tlieir re- In liuniet, or In .Strypii's Annals o1

turn. liumat, ill. 37X fiirt-ctlons to the Uefurumllon, or lu the Somen
riAd part of Um MnriM in Kngllhli, «im1 TriMStii.
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parliaments, was co tlie full as favourable to pre testant-

ism as the queai coxild desire : the first-fruits of bene-

fices, and, wha was far more important, the supremacy

in ecclesiastcal aifairs, were restored to the crown ; the

laws mad.p concerning religion in Edward's time were

rt>'»ciiacted. These acts did not pass without consider-

able opposition among the lords ; nine temporal peers,

besides all the bishops, having protested against the bill

of uniformity establishing the Anglican liturgy, though

some pains had been taken to soften the passages most

obnoxious to catholics.* But the act restoring the royal

supremacy met with less resistance ; whether it were
that the system of Henry retained its hold over some
minds, or that it did not encroach, like the former, on

the liberty of conscience, or that men not over-scrupu-

lous were satisfied with the interpretation which the

queen caused to be put iipon the oath.

Several of the bishops had submitted to the Eeforma-

tion under Edward VI. But they had acted, in general,

so conspicuous a part in the late restoration of poper5%

ttat, even amidst so many examples of false profession,

shame restrained them from a second apostasy. Their
number happened not to exceed sixteen, one of whom
was prevailed on to conform ; while the rest, refusing

the oath of supremacy, were deprived of their bishoprics

by the court of ecclesiastical high commission. In the

summer of 1 559 the queen appointed a general ecclesi-

astical visitation, to compel the observance of the pro-

testant formularies. It appears from their reports that

only about one hundred dignitaries, and eighty parochial

priests, resigned their benefices, or were deprived.^ Men

* Pari. Hist voL i. p. 394. In the greater part of the nation gtill adhered
reign of Edward a prayer had been in- to this tenet, though it was not the
sorted in the liturgy to deliver us " from opinion of the rulers of the church.
the bishop of Rome and all his detestable ii. 390, 406.

enormities." This was now struck out; f Burnet; Strype's Annals, 169. Pen-
and, what was more acceptable to the sions were reserved for those who quitted
nation, the words used in distributing the their benefices on account of religion,

elements were so contrived, by blending Burnet, ii. 398. This was a very liberal
the two forms successively adopted under measure, and at the same time a poliUc
Edward, as neither to offend the popish check on their conduct Lingard thinks
or Lutheran, nor the ^Cuinglian commu- the number must have been much greater;
nicant A nibric directed against the but the visitors' reports seem the beet
doctrine of the real or corporal presence authority. It is, however, highly pn>.
was omitted. This was replaced alter bable that otheta resigned their prefer*
the Restoration. Burajt owiw that the meatti •fterwards, when the casuistry w
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emlaent for their zeal in tte protestant cause, and most
of them exilets during the persecution; occupied the
vacant sees. And thus, before the end of 1559, the

English church, so long contended for as a prize by the
two religions, was lost for ever to that of Eome.
These two statutes, commonly denominated the Acts

of Supremacy and Uniformity, form the basis

Supremacy of that restrictive code of laws, deemed by some
andUni- q^q of ^j^^ fundamental bulwarks, by others

the reproach of our constitution, which pressed

so heavily for more than two centuries upon the adhe-

rents to the Eomish church. By the foimer all bene-
ficed ecclesiastics, and all laymen holding office under
the crown, wei'e obliged to take the oath of supremacy,
renouncing the spiritual as well as temporal jurisdiction

of every foreign prince or prelate, on pain of forfeiting

their office or benefice ; and it was rendered highly penal,

and for the third offence treasonable, to maintain such
supremacy by writing or advised speaking.* The latter

their church grew more scrupulous. It

may be added, that the visitors restored

the married clergy who had been dis-

possessed in the pi eceding reign ; which

would of course considerably augment
the number of sufferers for popery.

K 1 Eliz. c. 1. The oath of supremacy

was expressed as follows :
—" I, A. H.,

do utterly testify and declare, that the

queen's highness is the only supreme

governor of lliis reulni, and all other her

highness's douiiiiioim and countries, as

well in all spiritual and ecclesiastical

things or causes as temporal ; and tliat

no foreign prime, person, prelate, stale,

«rV->tcnt«t«, hiilh or ought to have any

Jurisrllctlon, power, superiority, pre-emi-

nence, or authority, ecclesiastical or spi-

ritual, within this realm; and therefore

I ill) utterly renounce atid forsake all

foreign Jurisdictions, powers, superiori-

ties, and aulborities, and do promise that

frimi henceforth I shall bear faith and

true aiieglanoe to the queen's highness,

brr heirs and lawful ttKcessors, and to

my power shall aiwlst and defend all

jurisdictions, pro-eminences, privileges,

•arMtboritler, grantnl or belonging to

tbt qoeen's htghncss, Iht heirs and snc-

MMorv, or wiIUmI and annexed to the

Imperial auwn of this rralia"

A remorkable passage in the injunc-

tions to the ecclesiastical visitors of 1559,

which may be reckoned in the uature of

a contemporaneous exposition of the law

restrains the royal supremacy established

by this act, and asserted in the above

oath, in the following words :
" Her

m.\jesty forbiddeUi all manner her sub-

jects to give ear or credit to such i)erversa

and malicious persons, which most sinis-

terly atul maliciously liibimr to notify

to her lo\'ing sut)]'^'^''' '"'^^ ''y words ol

the 8<iid oath it may bo cuiicctcd that

the kings or (|UPcns of tiiis realm, pos

sessors of tlie crown, may challenge au-

tliority and jxiwer of mlnislry of ilivine

service In tlio clnirch ; wherein her said

siittlccts be much abused by such evil

disposed persons. For certainly her ma
Jcsty neither doth, nor ever will, chal-

lenge any other authority than that was
challenged atid lately used by the said

noble kings of famous memory, king

Henry Vlll. and king Kdwurd VI., which

is, and wail of ancient time, duo to the

imperial crown of tliit realm; that Is

under (Jod to have the sovereignty nnj

rule over all manner of persons boru

within these her r(«lms, dominions, an4

oountriM, of what (stale, cither occlesi*

mfkaX or tomporal, loever tiiojr be, k ai



KLia.—Catholics. INTERDICTION OF CATHOLIC RITES. 113

statute trenched more on the natural rights of con-

Bcience ;
prohibiting, under pain of forfeiting goods and

chattels for the first offence, of a year's imprisonment
for the second, and of imprisonment duiing life for tho

third, the use by a minister, whether beneficed or not,

of any but the established liturgy ; and imposed a fine

of one shilling on all who should absent themselves from
church on Sundays and holydays.*

This act operated as an absolute interdiction of the

catholic rites, however privately celebrated. Restraint

It has frequently been asserted, that the go-

vernment connived at the domestic exercise of

that religion dui-ing these firet years of Eliza-

beth's reign. This may possibly have been the

case with respect to some persons of very high rank
whom it was inexpedient to irritate. But we find in-

stances of severity towards catholics, even in that early

period ; and it is evident that their solemn rites were
only performed by stealth, and at much hazard. Thus

of Roman
Catholic
worship in
the first

ears of
Uzabetb.

yet
EU

no other foreign power shall or ought to

have any superiority over them. And if

any person that haih conceived any other

sense of the form of the said oath shall

accept the same with this interpretation,

sense or meaning, her majesty is well

pleased to accept every such In that be-

half, as her good and obedient subjects,

and shall acquit them of all manner of

penalties contained in the said act, against

such as shall peremptorily or obstinately

refuse to take the same oath." 1 Somers
Tracts, edit. Scott, 73.

This interpretation was afterwards

given in one of the thirty-nine articles,

which having been continned by parlia-

ment, it is undoubtedly to be reckoned
the true sense of the oath. Mr. Butler, in

his Memoirs of English Catholics, vol. i.

p. 157, enters into a discussion of tlie

question, whether Roman catholics might
conscientiously take the oath of supre-

macy in this sense. It appears that in

the seventeenth century some contend(>d

for the affirmative; and this socms to

explain the fact that several persons of

that persuasion, besides peers, from whom
the oath was not exacted, did actually

hold offices under the Stuarts, and even
enter into parliament, and that the test

et and declaration against transnbstan-

VOL. I.

tiation were thus rendered necessary to

make their exclusion certain. Mr. B.

decides against taking the oath, but on
grounds by no means sufficient; and
oddly overlooks the decisive objection,

that it denies in toto the jurisdiction and
ecclesiastical authority of the pope. No
writer, as far as my slender knowledge
extends, of the Gallican or German school

of discipline, has gone to this length ; cer-

tainly not Mr. Butler himself, who in a
modem publication, Book of the Roman
Catholic Church, p. 120, seems to consider

even the appellant Jurisdiction in eccle-

siastical causes as vested in the holy see

by divine right.

As to the exposition before given of

tho oath of supremacy, I conceive that it

was intended not only to relieve the

scruples of catholics, but of those who
had imbibed from the school of Calvin

an appnAension of what is sometimes,

though rather improperly, called Eras-

tianism,— the merging of all spirit«:al

powers, even those of ordination and of

preaching, in the paramount authority of

the state, towards which the despotism
of Henry, and obsequiousness of Cran-

mer, had seemed to bring the chnrab ot

England.

1 EUs. c. 2.
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eir Edward VValdgrave and Ms lady were sent to the

Tower in 1561, for hearing mass and having a priest in

their house. Many others about the same time were
ptinished for the like offence.'' Two bishops, one of

whom, I regret to say, was Grindal, write to the council

in 1562, concerning a priest apprehended in a lady's

house, that neither he nor the servants would be swonx
to answer to articles, saying they would not accuse

themselves ; and, after a wise remark on this, that " pa-

pistry is like to end in anabaptistry," proceed to hint,

that " some think that if this priest might be put to

some kind of torment, and so driven to confess what he
knoweth, he might gain the queen's majesty a good mass
of money by the masses that he hath said ; but this we
refer to your lordships' wisdom." ' This commencement
of persecution induced many catholics to fly beyond
sea, and gave rise to th6se re-unions of disaffected

exiles, which never ceased to endanger the throne of

Elizabeth.

It cannot, as far as appears, be truly alleged that any
pr^-cater provocation had as yet been given by the catho-

lics than that of pertinaciously continuing to believe

and worship as their fathers had done before them. I

request those who may hesitate about this, to pay some
attention to the order of time, before they form their

opinions. The master mover, that became afterwards so

busy, had not yet put his wires into action. Eveiy
prudent man at Eome (and we shall not at least deny
that there were -such) condemned the precipitate and
insolent behaviour of Paul IV. towards Elizabeth, as

they did most other parts of his administration. Pius
IV., the successor of that injudicious old man, aware
of the inestimable importance of reconciliation, and sus-

pecting probably that the queen's turn of thinking did

not exclude all hope of it, dcHpatchcd a nuncio to Eng-
land, witli an invitation to send ambassadors to the
council at Trent, and with ))oworH, as is said, to confirm
the English liturgy, and to ])crmit double communion;
one of the few ooncesHionH which the more indulgent

• SIlTpe'i AntulU, L 333, 341. Those ImprlaonmenU wrro probuMy In

* RtjDM,9N. The pnultyforcatulng manycatet Illegal, and only KUHUilni'<l by

MMi tolMMi4b]r tbaaotof unifonnlty, the arbitrary powtr of the lltgli Comirift

WM vnly 100 tatrtm tv *Im tint ofhncc. lion court
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Homanistfi of that age were not very reluctant to make.*
But Elizabeth had taken her line as to the court ol

Rome ; the nuncio received a message at Brussels, that

he must not enter the kingdom ; and she was too wise
to countenance the impartial fathers of Trent, whose
labours had nearly drawn to a close, and whose deci-

sions on the controverted points it had never been
very difficult to foretell. I have not foimd that Pius IV.,

more moderate than most other pontiffs of the sixteenth

century, took any measures hostile to the temporal go-

vernment of this realm : but the deprived ecclesiastics

were not unfairly anxioiis to keep alive the faith of their

former hearers, and to prevent them from sliding into con-
formity, through indifference and disuse of their ancient

rites." The means taken were chiefly the same as had
been adopted against themselves, the dispersion of small

papers either in a serious or lively strain ; but the

remarkable position in which the queen was placed ren-

dering her death a most impoiiant contingency, the
popish party made use of pretended conjurations and
prophecies of that event, in order to unsettle the people's

minds, and dispose them to anticipate another re-

action." Partly through these political circumstances,

but far more from the hard usage they experienced for

professing their religion, there seems to have been an
increasing restlessness among the catholics about 1562,
which was met with now rigour by the parliament of

that year."

« Strype, 220. ilcs with the conspiracy of the two Pole^
" Q«estions of conscience were circu- nephews of the cardinal, and some otheni,

lated, with answers all tending to show to obtain five thousand troops from the

the unlawfulness of conformity. Strype, duke of Guise, and proclaim Mary queen.

228. There was nothing more in this This seems however to have been the

than the catholic clergy were bound in immediate provocation for the statute 6

consistency with their principles to do, Eliz. ; and it may be thought to indicate

though it seemed very atrocious to bigots, a good deal of discontent in that party

Mr. Butler says, that some theologians at upon which the conspirators relied. But
Trent were consulted as to the lawfulness as Elizabeth spared the lives of all who
of occasional conformity to the Anglican were arraigned, and we know no defaiU

rites, who pronounced against it Mem. of the case, it may be doubted whether

cf Catholics, i. 171. their intentions were altogether so cri.

° The trick of conjuration about the minal as was charged. Strype, i. 33S
(uecn's death began very early in her Camden, 388 (in Kennet).

reign (Strj'pe, i. 7), and led to a penal Strype tells ns (i. 374) of resolutiom

statute against " fond and fantastical pro- adopted i^ainst the queen in a consistoi}

Vhfcies." 6 Eliz. c. 15. held by Pius IV. in 1563 ; one of these U
* > know not how to charge the catur h purooa to any cook, brewer, vintner, a*

l2
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The act entitled, " for the assurance tl the queen's

Statute of royal power over all estates and subjects within
1562. -j^Qj. dominions," enacts, with an iniquitous and

sanguinary retrospect, that all persons, who had ever

taken holy orders or any degree in the universities, or

had been admitted to the practice of the laws, or held

any office in their execution, should be bound to take the

oath of supremacy, when tendered to them by a bishop,

or by commissioners appointed under the great seal.

The penalty for the first refusal of this oath was that

of a praemunire ; but any person who, after the space of

three months from the first tender, should again refuse it

when in like manner tendered, incurred the pains of high

treason. The oath of supremacy was imposed by the

statute on every member of the House of Commons, but

could not be tendered to a peer ; the queen declaring

her full confidence in those hereditary councillors.

Several peers of great weight and dignity were still

catholics.^

This harsh statute did not pass without oppositioii.

Two speeches against it have been preserved

;

idrtT*^
° one by lord Montagu in the House of Lords,

^?^j the other by Mr. Atkinson in the Commons,
breathing such generous abhorrence of per-

secution as some erroneously imagine to have been

unknown to that age, because we rarely meet with it in

theological writings. " This law," said lord Montagu,
" is not necessary ; forasmuch as the catholics of this

realm disturb not, nor hinder the public affairs of the

realm, neither spiritual nor temporal. They dispute not,

they preach not, they disobey not the queen ; they cause

no trouble nor tumults among the people ; so that no
man can say that thereby the realm doth receive any
hurt or damage by them. They liavo brought into the

realm no novelties in doctrine and religion. This being

true and evident, as it is indeed, there is no necessity

why any now law should be made against them. And
where there i.s no sore nor grief, medicines are superflu-

ous, and also hurtful and dangerous. I do entreat," he

says afterwards, *' whether it bo just to make this penal

otiinr, that would polion hnr, n«t thU poet tlie reit, u false Infonuktlon of f
!• M unlikely, ana to IttU* in that vpjr.

pope't cb«rael«r, that 't nudns tu »u«* C > ^>- c 1.
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Btatute to force the subjects of this realm to receive and
believe the religion of protestants on pain of deatli.

This I say to be a thing most unjust; for that it is

repugnant to the natural liberty of men's understanding.

B'or understanding may be persuaded but not forced."

And farther on :
" It is an easy thing to understand that

a thing so unjust, and so contrary to all reason and
liberty of man, cannot be put in execution but with great

inoommodity and difficulty. For what man is there so

without courage and stomach, or void of all honour, that

can consent or agree to receive an opinion and new reli-

gion by force and compulsion; or will swear that he
thinketh the contrary to what he thinketh ? To be still,

or dissemble, may be borne and suffered for a time—to

keep his reckoning with God alone : but to be compelled
to lie and to swear, or else to die therefore, are things

that no man ought to suffer and endure. And it is to be
feared rather than to die they will seek how to defend
themselves ; whereby should ensue the contrary of what
every good prince and well advised coiomonwealth ought
to seek and pretend, that is, to keep their kingdom and
government in peace." ^

I am never very willing to admit as an apology for

unjust or cruel enactments, that they are not
designed to be generally executed; a pretext i862^not

often insidious, always insecure, and tending ^Jl^f"'
to mask the approaches of arbitrary govern-
ment. But it is certain that Elizabeth did not wish this

act to be enforced in its full severity. And archbishop
Parker, by far the most prudent churchman of the time,

judging some of the bishops too little moderate in their

dealings with the papists, warned them privately to use
great caution in tendering the oath of supremacy accord-
ing to the act, and never to do so the second time,
on which the penalty of treason might attach, without
his previous approbation.' The temper of some of his

*• Strype, Collier, rarliament History, thing wherein a man ought to have «
The original source is the manuscript scruple ; but if any hath a conscience

collections of Fox the martyrologist, a in it, these four years' space might havo
Yery unsuspicious authority ; so that there settled it. Also, after his first refusal,

oeems every reason to consider this speech, he haih three months' respite for confer
8 well as Mr. Atkinson's, authentic. The ence and settling of his conscience."—
following is a specimen of the sort of an- ' Strype, 270.

•wer given to these arguments :
" They Strype's Life of Pwker, 1*25,

Buy it touches conscience, and it is u
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colleagues was more nan'ow and vindictive. Several ol

the deprived prelates had been detained in a sort of

honourable custody in the palaces of their successors.'

Bonner, the most jxistly obnoxious of them all, was con-

fined in the Marshalsea. Upon the occasion of this new
statute, Horn, bishop of Winchester, indignant at the

impunity of such a man, proceeded to tender him the

oath of supremacy, with an evident intention of driving

him to high treason. Bonner, however, instead of

evading this attack, intrepidly denied the other to be a

lawful bishop ; and, strange as it may seem, not only

©scaped all further molestation, but had the pleasure

of seeing his adversaries reduced to pass an act of parlia-

ment, declaring the present bishops to have been legally

consecrated.' This statute, and especially its preamble,

might lead a hasty reader to suspect that the celebrated

story of an irregular consecration of the first protestant

bishops at the Nag's-head taveni was not wholly unde-

serving of credit. That tale, however, has been satisfac-

torily refuted ; the only irregularity which gave rise to

this statute consisted in the use of an ordinal, which had
not been legally re-established.

It was not long after the act imposing such heavy pe-

. „ y nalties on catholic priests for refusing the oath

oi^Sietm^ of supremacy, that the emperor Ferdinand ad-

EchSf of
dressed two letters to Elizabeth, interceding for

the English the adherents to that religion, both with respect
catholics, ^ those new severities to which they might

become liable by conscientiously declining that oath,

and to the prohibition of the free exercise of their rites.

He suggested that it might be reasonable to allow them

the use of one church in every city. And he concluded

with an expression, which might possibly be designed to

intimate tlmt his own conduct towards the protestants in

his dominions would be influenced by her concurrence

in his request." Such considerations wore not without

* .Stryp<j'ii AnnuU, 14S. TiinHtAll won msn,) luid at lut wu tent to Wlsbeocb

trcAlod In • very bandsuino manner by k<X'1 ('>' rut'iiHtng the oath of luprcmary.

Porlccr, whnM guest he was. Uut Feck- Ktry|Mi, 1. 4&7, 11. 638; Fuller's Church

enbam, abbut of Westminster, met wllli History, 178.

ratb«r unkind 0i»9t, tboagb be bad been > 8 K\l», c. 1. Eleven peers dissented,

•etiv* in wvlng the Uret of protestants all noted catholics except the earl ol

aader Mary, fh» Usbops Bon and Oox, Suwu-x. Strypo, i. 493.

(the Utter uf whom leiini to bare been " NubU vuru fw:tura est rrm adsc

HB ImMst but namiw-qilrlted and peevish grutuui utunincni shniis ditairl ii|irnuu
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great importance. The proteetant religion was gaining

ground in Austria, where a large proportion of the nobi-

lity as well as citizens had for some years earnestly

claimed its public toleration. Ferdinand, prudent and
averse from bigoted counsels, and for every reason soli-

citous to heal the wounds which religious differences

had made in the empire, while he was endeavouring,

not absolutely without hope of success, to obtain some
concessions from the pope, had shown a disposition to

grant further indulgences to his protestant subjects. His
son Maximilian, not only through his moderate temper,

but some real inclination towards the new doctrine, bade

fair to carry much farther the liberal policy of the

reigning emperor." It was consulting very little the ge-

neral interests of protestantism, to disgust persons so

capable and so well disposed to befriend it. But our

queen, although free from the fanatical spirit of persecxi-

tion which actuated part of her subjects, was too deeply

imbued with arbitrary principles to endure any public

deviation from the mode of worship she should prescribe.

And it must perhaps be admitted that experience alone

could fully demonstrate the safety of toleration, and
show the fallacy of apprehensions that unprejudiced men
might have entertained. In her answer to Ferdinand,

the queen declares that she cannot grant churches to

those who disagree from her religion, being against the

laws of her parliament, and highly dangerous to the state

of her kingdom ; as it would sow various opinions in the

nation to distract the minds of honest men, and would
cheiish parties and factions that might disturb the

present tranquillity of the commonwealth. Yet enough
liad already occurred in France to lead observing men
to suspect that severities and restrictions are by no
means an infallible specific to prevent or subdue religioTis

factions.

quo possimus earn rem serenitati vestraa and Maximilian towards religious tolera.

mutuis benevolentiae et frateml animi tion in Austria, which isdeed for a time

Btudils cumulatJssime compensare. See existed, see F. Paul, Concile de Trente

the letter in the additions to the first (par Cuuraj-er), ii. 72, 197, 22C, &c.;

volume of Strj'pe's Annals, prefixed to Schmidt, Hist, des Allemands, viii. 120,

the second, p. 67. It has been errone- 179, &c. Flechier, Vie de Commendom,
onsly referred by Camden, whom many 388 ; or Coxe's House of Austria. [To
have followed, to the year 1569, but bears these we may now add Banke's excellent

date 24th Sept 1563. History of the Popes of the 16th and l7'-a

" For the dispositions of Ferdinand ocntnrlea.']
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Camden and many others have asserted that by
Bystematic connivance the Roman Catholics enjoyed a

pretty free use of their religion for the first fourteen

years of Elizabeth's reign. But this is not reconcilable

to many passages in Stiype's collections. We find abun
dance of persons harassed for recusancy, that is, for not
attending the protestant church, and driven to insincere

promises of conformity. Others were dragged before

ecclesiastical commissioners for harbouring priests, or

for sending money to those who had fled beyond sea.''

Students of the inns of court, where popery had a strong

hold at this time, were examined in the star-chamber as

to their religion, and on not giving satisfactory answers
were committed to the Fleet.^ The catholic party were
not always scrupulous about the usual artifices of an op-

pressed people, meeting force by fraud, and concealing

their heart-felt wishes under the mask of ready submis-

sion, or even of zealous attachment. A great majority

both of clergy and laity yielded to the times ; and of

these temporising confonnists it cannot be doubted that

many lost by degrees all thought of returning to their

ancient fold. But others, while they complied with
exterior ceremonies, retained in their private devotions

their accustomed mode of worship. It is an admitted

fact, that the catholics generally attended the church, till

it came to be reckoned a distinctive sign of their having
renounced their own religion. They persuaded them-
Holves (and the English priests, uninstmcted and accus-

tomed to a temporising conduct, did not discourage the

notion) that the private observance of their own rites

would excuse a formal obedience to the civil power.' The

y Strypc, S13, et alibL ouctoritatcm, cum admodum parvo aut
' Strypc, S22. He wyi the lawyers in plane niillo cunHcicntiunim suarun Bcrc.*

mott eminent placet were generally fa- pulo aMucscorcnt. Frcqiientabant ergo

vonren of poperjr, p. 369. Dut if lie liwrclloorum syniigo^pu, tiitcrcrant eorum

meani the Judge*, they did not long con- omcionlbtM, atqiu; ad oiuidctn cllam audi-

tinuc »i. endaa illloii ot familiuni Huoni conipella-

* Cum ri'Kina Maria morcretur, et re- bant Vldebatur IIIIh ut ruUiulici cuent,

llglo In Angli& mutoret, poet epiacopu* nunicrro una cum liicrctlcig eorura templa

ot \)tx\aUi» catholiooe coptoa et ftutatM, nun adire, ferri autcm poue si ante Tcl

populu* vclttt ovium grex line peatore in iMMt llUw eaduni introMcut. Curaniuni>

magnla tenebrla et callglno animamm cabalur dc incrlli-Ka Calvlni coena, vel

Riarero oberraviU Unde etiom factum nocreto et clonculum intra privattii pari*

Mt multl ut cartiulic<irum lupnnititiuiil* etea. MiMfttn qui audlvcrant, ac jKietn*

boa Impiia dlwtlmulatlunlbuit ct gravibut CalvlniaiUM ae baberi Tulcbant, hIc io de

tunuMotb contra oancta wdis apoatvllcai praoepto fatiafeciMe esiiiiuuibanl. L)»
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Romish scheme of worship, though it attaches more im-

poiiance to ceremonial rites, has one remarkable diflfer-

enoe from the protestant, that it is far less social ; and
consequently the prevention of its open exercise has far

less tendency to weaken men's religious associations,

so long as their individual intercourse with a priest, its

essential requisite, can be preserved. Priests therefore

travelled the country in varioiis disguises, to keep alive

a flame which the practice of outward conformity was
calculated to extinguish. There was not a county through-

out England, says a catholic historian, where several of

Mary's clergy did not reside, commonly called the old

priests. They served as chaplains in private families.*

By stealth, at the dead of night, in private chambers, in

the secret lurking-places of an ill-peopled country, with

all the mystery that subdues the imagination, with all

the mutual trust that invigorates constancy, these pro-

scribed ecclesiastics celebrated their solemn rites, more
impressive in such concealment than if surrounded by
all their former splendour. The strong predilection

indeed of mankind for mystery, which has probably led

many to tamper in political conspiracies without much
fuither motive, will suffice to presei"ve secret associ-

ations, even where their pui-poses are far less interesting

than those of religion. Many of these itinerant priests

assumed the character of protestant preachers ; and it has

been said, with some truth, though not probably without

exaggeration, that, under the directions of their craft}'

court, they fomented the division then springing up, and
mingled with the anabaptists and other sectaries, in the

hope both of exciting dislike to the establishment, and of

ferebanhir filii cathulicorum ad baptis- to countenance the very unfair mlsrepre-

teria hseretlcorum, ac inter illorum ma- sentations lately given, as if the Roman
nus matrimonia contrahebant Atque Catholics generally had acquiesced in the

hsec omnia sine omni scrupulo fiebant, Anglican worship, believing it to be sub-

facta propter catholicorum sacerdotum stantially the same as their own. They
ignorantiam, qui talia vel licere crede- frequented our churches, because the law

bant, vel timore quodam praepediti dissi- compelled them by penalties so to do, not

uulabant. Nunc autem per Dei miseri- out of a notion that very little change

cordiam omnes catholici intelligunt, ut had been made by the Reformation. It

•alventur non satis esse corde fidem ca- is true, of course, that many became real

tholicam credere, sed eandem etiam ore protestauts, by habitual attendance on

cportere conflteri. Ribadeneira de Schis- our rites, and by disuse of their owa
aaate, p. 53. See also Butler's English But these were not the recusants of a

Oitholics,voLiii.p. 156. [There is nothing later period.—1845.]

tn thic statement of the fact, which serves •» Dodd's Chunh Hist. vol. ii. p. 8
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instilling their own tenets, slightly disguised, into the

minds of unwary enthusiasts."

It is my thorough conviction that the persecution, for

PersecuUon it Can obtain no better name,^ carried on against
of the the English catholics, however it might serve to
cathoUcs m , , T ° ,^ , , , V
the ensuing delude the government by producing an ap-
period. parent conformity, could not but excite a spirit

of disloyalty in many adherents of that faith. Nor would
it be safe to assert that a more conciliating policy would
have altogether disarmed their hostility, much less laid

at rest those busy hopes of the future, which the peculiar

circumstances of Elizabeth's reign had a tendency to

produce. This remarkable posture of affairs affected all

her civil, and still more her ecclesiastical policy. Her
own title to the crown depended absolutely on a parlia-

mentary recognition. The act of 35 H. 8, c. 1, had
settled the crown upon her, and thus far restrained the

previous statute, 28 H. 8, c. 7, which had empowered
her father to regulate the succession at his pleasure.

Besides this legislative authority, his testament had be-

queathed the kingdom to Elizabeth after her sister Mary

;

" Thomas Heath, brother to the late yet professed the principle of toleration."

archbishop of York, was seized at Ro- Southey's Book of the Church, vol. ii. p.

Chester about 1570, well provided with 285. If the second of these sentences is

anabaptist and Arlan tracts for clrcula- intended as a proof of the first, I must
tion. Strype, 1. 621. For other instances, say it is little to the purpose. But it is

•CO pp. 281, 484 ; Life of I'arker, 244

;

not true in this brood way of assertion.

Nalaon's Collections, vol. i. Introduction, Not to mention sir Thomas More's Uto-

p. 39, kc., from a pamphlet, written also pia, the principle of toleration had been

by Nalson. entitled Foxes and Firebrands, avowed by the chancellor I'Hospltal, and

It was lurmiied that one Henry Nicolas, many otiiers in France. I mention him
chlefof A set of fanatics, called the Family us on the stronger side; for in fact tlie

of Love, of whom we rood a great deal in wcukcr hod alwoys professed the general

this reign, and who sprouted up again principle, and cuuld demand toleration

•bout the time of Cromwell, was secretly from those of dllTerent sentiments on no
employed by the popish party. Strype, other plea. And as to capital inflictions

IL 37, 689, 695. But these coftjocturcs fur heresy, which Mr. S. seems chiefly to

were very often ill-founded, and possibly have in his mind, Uiore is reason to be-

0 in tills iiutlance, though the paasage* iieve that many protestonta never up-

(|notcd by Strype (689) are mipldotu. proved them. Slcldon Intimates, vol. ill.

Bnmdt. however (IU«t. of ReformattoD p. M3, that Calvin incurred odluro by tho

tn Low Oountrlca, vol. I. p. 106), does death of Servotiis. And Melanchthon

not lOfpect Nioolae of bring other than laya expressly tho same thing, in the

a fanatic. His leot appeared In tho letter which ho unfortunately vtToto to

Netherlaada aboat 1655. tho rcfomK^r of (Joneva, declaring his

<> "That cbtirch [of Bn|(land] and tiio own upprolratlon of the crime; and which

qneen. Its re-founder, are dear of pene- J am willing to iwcrllKi riri.li<'r to lil.i con<

cutioii, ua regards the catholics. No stltutluijul It-ur of giving ofTi-nce, thou to

diuR-b, iM sect, no Individual oven, bad siiicero couvlcUuu.
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and the common consent of the nation had ratified her
possession. But the queen of Scots, niece of Henry by
Margaret, his elder sister, had a prior right to the thjone
during Elizabeth's life, in the eyes of such catholics as

preferred an hereditary to a parliamentary title, and was
reckoned by the far greater part of the nation its pre-

sumptive heir after her decease. There could indeed be
no question of this, had the succession been left to its

natural course. But Henry had exercised uncertain

the power with which his parliament, in too succession

sei-vile a spirit, yet in the plenitude of its crown be-

sovereign authority, had invested him, by set^ ^^^en the

tling the succession in remainder upon the Scotland

house of Suffolk, descendants of his second »nJ Suffolk,

sister Maiy, to whom he postponed the elder line of

Scotland. Mary left two daughters, Frances and Ele-

anor. The fonner became wife of Grey, marquis of

Dorset, created duke of Suffolk by Edward: and had
three daughters,—Jane, whose fate is well known,
Catherine, and Mary. Eleanor Brandon, by her xmion
with the earl of Cumberland, had a daughter, who
married the earl of Derby. At the beginning of Eliza-

beth's reign, or rather after the death of the duchess ol

Suffolk, lady Catherine Grey was by statute law the pre-

sumptive heiress of the crown ; but according to the rules

of hereditary descent, which the bulk of mankind do not
readily permit an arbitrary and capricious enactment to

disturb, Mary queen of Scots, grand-daughter of Mar-
garet, was the indisputable representative of her royal

progenitors, and the next in succession to Elizabeth,

This reversion, indeed, after a youthful princess, might
well appear rather an improbable contingency.

Eu^abetii's

It was to be expected that a fertile marriage imwiuijig-

would defeat all speculations about her inherit- decide*the

ance ; nor had Elizabeth been many weeks on succession,

the throne, before this began to occupy her sub-
'''^ °™a*ry

jects' minds.* Among several who were named, two very
soon became the prominent candidates for her favour,

the archduke Charles, son of the emperor Ferdinand,
and lord Eobert Dudley, some time after created earl

of Leicester; one recommended by his dignity and
•* The address of the house of commons, begging the queen to marry, was ua

fob, 0, 1559.
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alliances, the other by her own evident partiality. She
gave at the outset so little encouragement to the former
proposal, that Leicester's ambition did not appear extra-

vagant/ But her ablest councillors, who knew his vices,

and her greatest peers, who thought his nobility recent

and ill acquirsd, deprecated so unworthy a connection.*

Few will pretend to explore the labyrinths of Elizabeth's

heart
;
yet we may almost conclude that her passion for

this favourite kept up a struggle against her wisdom for

the first seven or eight years of her reign. Meantime
she still continued unmarried ; and those expressions she

had. so early used, of her resolution to live and die a vir-

gin, began to appear less like coy affectation than at first.

Never had a sovereign's marriage been more desirable

for a kingdom. Cecil, aware how important it was
that the queen should marry, but dreading her union
with Leicester, contrived, ahout the end of 1564, to

renew the treaty with the archduke Charles.'' During
this negotiation, which lasted from two to three years,

she showed not a little of that evasive and dissembling

coquetry which was to be more fully displayed on sub-

sequent occasions.' Leicester deemed himself so much

t Ilayncs, 233. and Jealous of the queen's majesty. Id.

S See particularly two letters in the 444. These suggestions, and especially

Hardwicke State Papers, i. 122 and 163, the second, if actually laid before the

dated in October and November, 1560, queen, show tlie plainness and freedom

which show the alarm excited by the which this great statesman ventured to

queen's ill-placed partiality. use towards her. The allusion to the

>> Cecil's eaniestiiess for the Austrian death of Leicester's wife, which bad
marriage appears plainly in Hayncs, 430

;

occurred in a very suspicious manner, at

and still more in a rcmurkublc minute, Cumnor near Oxford, and is well known
where ho has drawn up in |iurallol co- as the foundation of the novel of Konil-

lurans, according to a rather formal but worth, though related there with great

penplcuoiu method ho much used, his anaclironism and confusion of ixirsons,

raawni in Ikvour of Uio archduke, and may bo frequently met with in contem-

•gainst the earl of Ix-iccster. The for- porary documents. liy the above-quoted

mor chiefly relate to foreign politics, and letters in tlie Hardwicke Papers It

may be conjectured by tboM acquainted apiwars that tlioso who disliked I^eicet-

wltli history. The latter are at follows : u-r had spoken freely of this report to

1. Nothing U InortiMd by marriage of tlio queen.

bim, eltlier iu rtcbai, ealtmatton, or i Klizubclh carried licr dissimulation

power. 3. It will be Uioughl tliat the so far as to pro|>o(M marriage articles,

Uodaroof peechea of tlie quoen wltli which were formally laid before the Im-
the earl have been true. 3. lie shall perlal ambassador. These, though copied

study nothing but to enbanos his own ft-om what had been agreed on Mar/s
particular friondx to wealth, to offlcfS, to marriage with Philip, now seemed highly

uikIm; and to olfcnd otlien. 4. Ho Is ridiculous, when exacted from a younger
tutauiM by death of lil* wife C. He Is brother wliliuut tcnitorlos or rcveimnn

(aria dabt, e. He Is likely to ^ unkind. Jura et li-gi.s regiil cunservontur, ucqua
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interested as to quarrel with those who manifested any
zeal for the Austrian marriage; but his mistress gra-

dually overcame her misplaced inclinations ; and from
the time when that connection was broken off, his pros-

pects of becoming her husband seem rapidly to have
vanished away. The pretext made for relinquishing

this treaty with the archduke was Elizabeth's constant

refusal to tolerate the exercise of his religion ; a diffi-

culty which, whether real or ostensible, recurred in all

her subsequent negotiations of a similar nature.''

In every parliament of Elizabeth the house of com-
mons was zealously attached to the protestant interest.

This, as well as an apprehension of disturbance from a
contested succession, led to those importunate solicita-

tions that she would choose a husband, which she so

artfully evaded. A determination so contrarj' to her
apparent interest, and to the earnest desire of her people,

may give some countenance to the surmises of the time,

that she was restrained from marriage by a secret con-

sciousness that it was unlikely to be fruitful." Whe-

quicquam mutetur In religione aut in

Btatu publico. OfiBcia et magistratus ex-

erceantur per naturales. Neque regina,

neqns liberi sul educantur ex regno sine

consensu regni, &c Haynes, 438.

Cecil was not too wise a man to give

tome credit to astrology. The stars were

consulted about the queen's marriage

;

and those veracious oracles gave response

that she should be married in the thirty-

first year of her age to a, foreigner, and
have one son, who would be a great

prince, and a daughter, &c. &c. Strype,

ii. 16, and Appendix 4, where the non-

sense may be read at full length. Per-

haps, however, the wily minister was no

dupe, but meant that bis mistress should

be. [See, as to Elizabeth's intentions to

marry at this time, the extracts from
despatches of the French ambassador, in

llaumer, vol. ii. p. 85.]

^ The council appear in general to

have been as resolute against tolerating

the exercise of the catholic religion in

any husband the queen might choose, as

fierself. We find however that several

divines were consulted on two questions

:

< Whether It were lawful to marry a

papist. 2. Whether the queen might

Vermit mam to be said. To which

answers were given, not agreeing with
each other. Strype, ii. 150 ; and Ap-
pendix 31, 33. When the earl of Wor-
cester was sent over to Paris in 1571, as

proxy for the queen, who had been
made sponsor for Charles IX.'s infant

daughter, she would not permit him,
though himself a Catholic, to be present

at the mass on that occasion, ii. 171.

" " The people," Camden says, " curs-

ed Huic, the queen's physician, as having
dissuaded the queen from marrying on
account of some impediment and defeck

in her." Many will recollect the allu-

sion to this in Mary's scandalous letter

to Elizabeth, wherein, under pretence of
repeating what the countess of Shrews-
bury had said, she utters everything

that female spite and ungovernable ma-
lice could dictate. But in the long and
confidential correspondence of Cecil,

Walsingham, and sir Thomas Smith,

about the queen's marriage with the

dulce of Anjou, in 1571, for which they

were evidently most anxious, I do not

perceive the slightest intimation that the

prospect of her bearing children was at

all less favourable than in any other case.

The council seem, indeed, in the snbM-
qnent treaty with the other dnke of
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ther these conjectures were well founded, of wliich 1

know no evidence ; or whether the risk of experiencing
that ingratitude which the husbands of sovereign
princesses have often displayed, and of which one
glaring example was immediately before her eyes, out-

weighed in her judgment that of remaining single ; or
whether she might not even apprehend a more desperate

combination of the catholic party at home and abroad if

the birth of any issue from her should shut out their

hopes of Mary's succession, it is difi&cult for us to

decide.

Though the queen's marriage were the primary oly y^t

of these addresses, as the most probable means of se-

curing an undisputed heir to the crown, yet she might
have satisfied the parliament in some degree by limiting

the succession to one certain line. But it seems -doubtful

whether this would have answered the proposed end.
If she had taken a firm resolution against matrimony,
which, unless on the supposition already hinted, could
hardly be reconciled with a sincere regard for her
people's welfare, it might be less dangerous to leave the
course of events to regulate her inheritance. Though
all parties seem to have conspired in pressing her to

some decisive settlement on this subject, it would not
have been easy to content the two factions, who looked
for a successor to very different quarters." It is evident

AiOoii. In 1579, when she was forty-six, Konnefs Complete Hist, of England,
to have reckoned on gomcthing rather vol. il.) This, however, from Camden's
beyond the usual laws of nature In this known proneness to flnttor James, scorns

respect; for In a minute by Cecil of the to Indicate that the Suffolk party were
reasons for and against this marriage, he more active than the Scots upon this oc-

sets down the probability of Issue on the caslon. Tholr strength lay In the house
ftronrable side. " By morrying with of commons, which was wholly protes

Monsieur she is likely to have children, tant, and rather puritan.

becauie qf hU ytmth ;" u if heragowcro At the end of Murdon's State Papers is

no ot|)ectlon. a short Journal kept, by Cecil, containing
" Camden, after telling us that the ft succinct and authentic summary of

qneen's dislnclinullon to marry raised events in Ellubetb's reign. I extract as

greftt clamours, nnd that the earla of • specimen such passages as bear on the

Pembrolce and I^elceiter bod professed present sul^ect

their opinion tluitsboouglit to be obliged "Oct. 6, 1B66. Certain lewd bills

to take a husband, or ttiat a successor thrown abroad agaliMt the queen's ma>
should ixi declared by art of parliament Jeety for not assenting to have the matter

even against her will, assarts some time of saooesslon proved In par'lament; and
after, as iuconsistenUy as Improperly, bills also to charge sir Vf. Cecil the sccro*

that ' verjr few tat malecontenU and tnry with the occasion thereof.

traitora appeared very solicitous in the • 37. Certain lords, viz. the carls of

of a soxessor." r 401. ''la Itmbroke and Leicester, were exclude^
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that any confirmation of the Suffolk title would have

been regarded by the queen of Scots and her numerouo

partisans as a flagrant injustice, to which they would

not submit but by compulsion ; and on the other hand,

by re-establishing the hereditary line, Elizabeth would

have lost her check on one whom she had reason to con-

sider as a rival and competitor, and whose influence was

already alarmingly extensive among her subjects.

She had, however, in one of the first years of her

reign, without any better motive than her own imprison-

jealous and malignant humour, taken a st«p ^^"^
not only harsh and arbitrary, but ver}'^ little catJaerine

consonant to policy, which had almost put it ^'*y-

out of her power to defeat the queen of Scots' succes-

sion. Lady Catherine Grey, who has been already men
tioned as next in remainder of the house of Sufiblk,

proved with child by a private marriage, as they both

alleged, with the earl of Hertford. The queen, always

envious of the happiness of lovers, and jealous of all

who could entertain any hopes of the succession, threw

them both into the Tower. By connivance of their

keepers, the lady bore a second child during this im-

prisonment. Upon this, Elizabeth caused an inquiry

to be instituted before a commission of privy councillors

and civilians ; wherein, the parties being unable to

adduce proof of their marriage, archbishop Parker pro-

nounced that their cohabitation was illegal, and that

they should be censured for fornication. He was to be

pitied if the law obliged him to utter so harsh a sen-

tence, or to be blamed if it did not. Even had the

marriage never been solemnized, it was impossible to

doubt the existence of a contract, which both were
still desirous to perform. But there is reason to be-

lieve that there had been an actual marriage, though
BO hasty and clandestine that they had not taken precau-

the presence-chamber, for furthering the the succession and for marriage. Dalton

proposition of the succession to be de- was blamed for speaking in the commons'

clored by parliament without the queen's house,

allowance. " 24. Command given to the parliament
" Nov. 12. Messrs. Bell and Monson not to treat of the succession.

moved trouble In the parliament about "Nota: in this parliament time the

the succession. queen's majesty did remit a part of th«
•* 14. The queen had before her thirty offer of a subsidy to the commons, who

ti«d8 and tliir^y commoners to receive offered largely, to the end to have lud

tter answer concerning their petition for the succession established. P 16%
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tions to secure evidence of it. The injured lady sank
under this hardship and indignity ;

** but the legitimacy
of her children was acknowledged by general consent,

and, in a distant age, by a legislative declaration. These
proceedings excited much dissatisfaction

; generous
minds revolted from their severity, and many lamented to

see the reformed branch of the royal stock thus bruised
by the queen's unkind and impolitic jealousy.^ Hales,
clerk of the hanaper, a zealous protestant, having writ-

ten in favour of lady Catherine's marriage, and of her
title to the succession, was sent to the Tower.'' The lord

keeper. Bacon himself, a known friend to the house of

Suffolk, being suspected of having prompted Hales to

write this treatise, lost much of his mistress's favour.

Even Cecil, though he had taken a share in prosecuting
lady Catherine, perhaps in some degree from an appre-
hension that the queen might remember he had onco
joined in proclaiming her sister Jane, did not always
escape the same suspicion ;

' and it is probable that he

" Catherine, after her release from the

Tower, was placed in the custody of her

uncle lord John Grey, but still suffering

the queen's displeasure, and separated

from her husband. Several interesting

letters from her and lier uncle to Cecil

are among the Lansdowne MSS., vol. vl.

They cannot be read without indignation

at Klizulxitli's unfeeling severity. Sorrow
killed this poor young woman the next

year, wlio was never permitted to see

her husband again. Strype, i. 391. 'I'lie

carl of Hertford underwent a long im-

prisonment, and continued In obscurity

during KlizabeUi's reign ; but had some

public employments under her successor.

lie was twice afterwards married, and

lived U) a very odvaiircd ngo, not dying

till 1631, near sixty years after hi* ill-

tarred and ambitious love, it is worth

while to read the epitaph on his monu-
ment In the S.iS. aisle of Salisbury cuthe-

flrul, an alTecting testimony to the purity

and faithfulness of an attachment ron-

ilere<l still more sacred by misfortune and
time, iiw) (tcsldcrlo veteres rvvocavit

amores I 1 shall revert to the question of

this marrlngn In a subsequent chapter.

•* Haytie*, 396.

^14.41X StryiN!, 410. HaUVs Irea-

IL* ! liivour of the authnatlclty of

Henry's will is among the Ilarleian MSS.,
n. 537 and 555, and has also been printed

in the Appendix to Hereditary Right
Asserted, fol. 1713.

Camden, p. 416, ascribes the power-
ful coalition formed against him in 1569,

wherein Norfolk and Leicester were com-
bined with all the catholic peers, to his

predilection for the house of Suffolk.

Hut It was more probably owing to their

knowledge of his integrity and attach-

ment to his sovereign, which would
stedfostly oppose their wicked design ol

bringing about Norfolk's marriage with
Mary, us well as to their Jeulouhy of hia

Influence, Carte reports, on the autho-

rity of the despatches of I'Vuelon, the

French ambasKailor, that they intended

tn bring him to account for breaking off

the ancient league with the house of

ilurgundy, or. In other words, for main-
taining the protestant Interest. VoL iiL

p. 4H3.

A papist writer, under the name of

Andreas rhilopater, gives an account o(

tills runrcderucy against Cecil at some
length. Norfolk and Leicester belonged

to It ; and the ol\|ect wo« to defeat the

SuOiilk Huu'cssloM, which Cecil and Dacon
faTourrd. I<cicMter betrayed bit aMod*
Ate* to the quacn. It bad beou inteiMM
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fell the imprudence of entirely discountenancing a party

from which the queen and religion had nothing to dread.

There is reason to believe that the house of Suffolk waa
favoured in parliament ; the address of the commons in

1 563, imploring the queen to settle the succession, con-

tains several indications of a spirit unfriendly to the

Scottish line ;
* and a speech is extant, said to have been

made as late aal571, expressly vindicating the rival

pretension.' If imleed we consider with attention the

statute of 13 Eliz. c. 1, which renders it treasonable to

deny that the sovereigns of this kingdom, with consent
of parliament, might alter the line of succession, it will

appear little short of a confirmation of that title which
the descendants of Mary Brandon derived from a par-

liamentary settlement. But the doubtful birth of lord

Beauchamp and his brother, as well as an ignoble mar-
riage, which Frances, the younger sister of lady Cathe-
rine Grey, had thought it prudent to contract, deprived
this party of all political consequence much sooner, as I

conceive, than the wisest of Elizabeth's advisers could
have desired ; and gave rise to various other pretensions,

which failed not to occupy speculative or intriguing

tempers throughout this reign.

We may well avoid the tedious and intricate paths of

Scottish history, where each fact must be bus- ^
tained by a controversial discussion. Every queen of

one will recollect that Mary Stuart's retention
°^"*°**-

of the arms and style of England gave the first, and, as
it proved, inexpiable provocation to Elizabeth. It is

indeed true that she was queen consort of France, a state

lately at war with England, and that, if the sovereigns

of the latter country, even in peace, would persist in

claiming the French throne, they could hardly complain
of this retaliation. But, although it might be difficult

to find a diplomatic answer to ti^is, yet every one was
sensible of an important difierence between a title re-

that Norfolk shonld aooose the two coun- manitos accideret. P. 43:

Cillers before the lords, e& ratione ut d * D'Ewes, 81.

senatn regiique abreptos ad curise januaa t Strype, 11. Append. This speed]

in crucem agi praeciperet, eoque perfecto seems to have been made while Catherine

rectS deinceps ad forum progressus ex- Grey was living ;
perhaps therefore it waa

pUcaret populo turn htijus fact! rationem, in a former parliament, for no account

tnm succeasionis etiam regnandi legi- that I have seen represents her as having

timam seriem, si quid forte reginsB hu- been aliTe so late as 1671.

yot. I. K
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tained ttirougli vanity, and expressive of pretensions

long since abandoned, from one that several foreign

powers were prepared to recognise, and a great part of

the nation might perhaps only want opportunity to eup-

port." If, however, after the death of Francis II. had
set the queen of Scots free from all adverse connections,

she had with more readiness and apparent sincerity re-

nounced a pretension which could not be made com-
patible with Elizabeth's friendship, she might perhaps
nave escaped some of the consequences of that powerfiil

neighbour's jealousy. But, whether it were that female

weakness resti'ained her from unequivocally abandoning
claims which she deemed well founded, and which future

events might enable her to realise even in Elizabeth's

lifetime, or whether she fancied that to drop the arms of

England from her scutcheon would look like a derelic-

tion of her right of succession, no satisfaction was fairly

given on this point to the English court. Elizabeth took

a far more effective revenge, by intriguing with all the

malecontents of Scotland. But while she was endea-

vouring to render Mary's throne uncomfortable and inse-

cure, she did not employ that influence against her in

England, which lay more fairly in her power. She cer-

tainly was not unfavourable to the queen of Scots' suo-

" There wag something peculiar in Unam dos Marin cogit imperlam.

Mary'g mode of blazonry. She bore Ergo pace potes, Francisce, quod omnl<

ecotlaad and England quarterly, the „m'"J°'^ , . * .

former being first? but over all was a
"llle patres amils non potuere tul.

bftlf^cntcheon of pretence with the arms This ofTensive behaviour of the French

of England, the sinister half being as it court is the apology of Elizabeth's In-

sert obKored, in order to intimate that triguet during the tame period with the

ho WM kept out of her right Stiype, malecontents, which to a certain extent

voL L p. 8. cannot be denied by any one who has

Tba despatches of Throclonorton, the read the collection above quoted ; though

English ambassador In France, bear con- I do not think Dr. Lingard warranted in

tinnal testimony to the insulting and asserting her privity to the conspiracy of

hostile manner In which Francis IL and Amboiso as a proved fact Throckmorton
his queen displayed their pretensions to was a man very likely to exceed bis in-

our crown. Korbes's State Papers, vol. L structlons ; and there is much reason to

passinL Tba following is nn instance, believe tliat ho did so. It is remarkable

At the entranoa of the king and queen that no niodrrn Krencli writers that I

Into Cbatelbaraalt, 33rd Nov. 16B9, these liavo mtoh, Anquotll, Uamior, I>acretelli%

Hnaa temed tkn liiacrtptlon over one of or tlio c<llturs of tlio (Joneral Collection

Hit gataa^^ of Memoirs, seem to have been aware of

Oallla perpetuis pngnaxqoa Britaonla
«"«•>«"»'• Mcret intrigues with the king

belUs of Navarre and other protcsiaiitchleiii III

OUm odio inter sa dimlcnere pari. IMS, which these letters, putllshed by
Iftmc Oalloa totoqae ramoiM urbe Brl- Forbes In 1740, demonstrata.

Ujidm
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cession, however she might decline complianc(^ ^ith
importunate and injudicious solicitations to declare it.

She threw both Hales and one Thornton into prison for

writing against that title. And when Mary's secretary,

Lethington, urged that Henry's testament, which alono
stood in their way, should be examined, alleging that it

had not been signed by the king, she paid no attention

to this imprudent request."

The circumstances wherein Mary found herself placed
on her arrival in Scotland were sufficiently embarrass-
ing to divert her attention from any regular scheme
against Elizabeth, though she may sometimes have in-

dulged visionary hopes ; nor is it probable that, with
the most circumspect management, she could so far

have mitigated the rancour of some, or checked the am-
bition of others, as to find leisure for hostile intrigues.

But her imprudent marriage with Damley, and the far

greater errors of her subsequent behaviour, by lowering
both her resources and reputation as far as possible,

seemed to be pledges of perfect security from that quar-

ter. Yet it was precisely when Mary' was become most
feeble and helpless that Elizabeth's apprehensions grew
most serious and well-foimded.

At the time when Mary, escaped from captivity, threw
herself on the protection of a related, though rival queen,
three courses lay open to Elizabeth, and were discussed

in her councils. To restore her by force of arms, or

rather, by a mediation which would ceilainly have been
effectual, to the throne which she had compulsorily
abdicated, was the most generous, and would perhaps
have turned out the most judicious, proceeding. Eeign-
ing thus with tarnished honour and diminished power,
she must have continually depended on the support of

England, and become little better than a vassal of its

sovereign. Still it might be objected by many, that

the queen's honour was concerned not to maintain too

" Burnet, i Append. 266. Many let- ever reason there might be for that, " i I

ters, both of Mary herself and of her the snccession bad remained untouched

secretary, the famous Maitland of Le- according to the law, yet, where by •
thington, occur in Haynes's State Papers, limitation men bad gone about to pre*

about the end of 1561. In one of hia to yent the providence of God, and shift

Cecil, be urges, in answer to what bad one into the place due to another, the

been alleged by the English court, that ofTended party ccnld not bnt seek t)t*

a collateral successor had never been de- redress thereof." P. 3T3.

dwcd In any prince's lifetime, that, what-

K 2
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decidedly the cause of one accused by common fame,

and even by evidence that had already been made public,

of adultery and the assassination of her husband. To
liave "permitted her retreat into France would have
shown an impartial neutrality ; and probably that court

was too much occupied at home to have afforded her

any material assistance. Yet this appeared rather dan-

gerous ; and policy was supposed, as frequently happens,

to indicate a measiire absolutely repugnant to justice,

that of detaining her in perpetual custody.' Whether
this policy had no other faidt than its want of justice

may reasonably be called in question.

The queen's determination neither to marry nor
limit the succession had inevitably turned every one's

thoughts towards the contingency of her death. She was
young indeed ; but had been dangerously ill, once in

„ ^. 1562,' and again in 1568. Of all possible

tionin Competitors tor the throne, Mary was mcom-

Mary"^"^
parably the most powerful, both among the

nobility and the people. Besides the undi-

vided attachment of all who retained any longings for

the ancient religion, and many such were to be found at

Elizabeth's court and chapel, she had the stronghold of

hereditary right, and the general sentiment that revolts

from acknowledging the omnipotency of a servile parlia-

ment. Cecil, whom no one could .suspect of partiality

towards her, admits, in a remarkable minute on the

state of the kingdom in 1569, that "tlie queen of Scots'

strength standeth by the universal opinion of the world
for the justice of her title, as coming of the ancient line.""

This was no doubt in some degree counteracted by
a sense of the danger which her accession would occa-

sion to the protestant church, and which, far more than
its parliamentary title, kept up a sort of party for the

hotise of Suffolk. The crimes imputed to her did not

y A very remarlubla letter of lh« fx\ ward* became an advocate for the duke of

«f SuM«x, Oct. 33, 1668, oonUiU th«M Norfolk'* marriage with Mary. Lodge'i
wonl* I " I think rarely no eud can be lUiutratlon*, vol. 11. p. 4.

made food for England, excapt tba per- Hume and Carte say, this flntlllnoH

«on of th* SootUih quaen be doiainad, wu the imoll-pox. But it appear* by a

by one hmmm or otbw, ln-£ngUnd.' letter Itom the queen to lord Shrewobury
'IIm whiila U-ttcr monlfeaU the (pirit o' liodgv, 37«, timt her attack in 1(71 wat
aJliaboth • advleen, and doei no grca' lUHpected to bo that dlturdei.

credit to SoMn'i aenae of Ju*tl(«, but * Hoynea, 68a
a gnat laat to liia aUilty. Y«t be arior-
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immediately gain credit among the people ; and some ol

higher rank were too experienced politicians to turn

aside for such considerations. She had always preserved

her connections among the English nobility, of whom
many were catholics, and others adverse to Cecil, by
whose counsels the queen had been principally directed

in all her conduct with regard to Scotland and its sove

reign. •" After the unfinished process of inquiry to

which Mary submitted at York and Hampton Couii,

when the charge of participation in Damley's murder
had been substantiated by evidence at least that she did

not disprove, and the whole course of which proceedings

created a very unfavourable impression both in England
and on the Continent, no time was to be lost by those

who considered her as the object of their dearest hopes.

She was in the kingdom ; she might, by a bold rescue,

be placed at their head ; every hour's delay increased the

danger of her being delivered up to the rebel Scots ; and
doubtless some eager protestants had already begun to

demand her exclusion by an absolute decision of the

legislature.

Elizabeth must have laid her account, if not with the

disaffection of the catholic party, yet at least with tlieir

attachment to the queen of Scots. But the extensive

combination that appeared, in 1569, to bring about by
force the duke of Norfolk's marriage with that princess,

might well startle her cabinet. In this combination West-
moreland and Northumberland, avowed catholics, Pem-
broke and Arundel, suspected ones, were mingled with
Sussex and even Leicester, unquestioned protestants.

The duke of Norfolk himself, greater and richer than

any English subject, had gone such lengths in this con
Bpiracy, that his life became the just forfeit of his guilt

and folly. It is almost impossible to pity this unhappy
man, who, lured by the most criminal ambition, after

proclaiming the queen of Scots a notorious adulteress and

b In a conversation which Mary had better hope of this, for that she thotif^i

with one Roolcsby, a spy of Cecil's, about them to be all of the old reli^on, whici
the spring of 1566, she imprudently she meant to restore again with all exp»
tiamed several of her friends, and of dition, and thereby win the hearts of tb<

others whom she hoped to win, such as common people." The whole passage ii

the duke of Norfolk, the earls of Derby, worth notice. Haynes, 447. See titg

Northumberland, Westmoreland, Cum- Melvil's Memoirs, for the dispositions of

berland, Shrewsbury. " She had the an English party towards Mary in 166C.
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murderer, would have compassed a imion with her at
the hazard of hit sovereign's crown, of the tranquiUity
and even independence of his country, and of the re-

formed religion.' There is abundant proof of his in-

trigues with the duke of Alva, who had engaged to
invade the kingdom. His trial was not indeed conducted
in a manner that we can approve (such was the nature
of state proceedings in that age ) ; nor can it, I think, be
denied that it formed a precedent of constructive treason
not easily reconcileable with the statute; but much
evidence is extant that his prosecutors did not adduce,
and no one fell by a sentence more amply merited, or
the execution of which was more indispensable.**

Norfolk was the dupe throughout all this intrigue of
more artful men : first of Murray and Lethington, who
had filled his mind with ambitious hopes, and afterwards
of Italian agents employed by Pius V. to procure a com-
bination of the catholic party. Collateral to Norfolk's
conspiracy, but doubtless connected with it, was that of

the northern earls of Northumberland and Westmoreland,
long prepared, and perfectly, foreseen by the government,
ofwhich the ostensible and manifest aim was the re-esta-

Buu of blishment of popery." Pius V., who took a far
Plus V. naore active part than his predecessor in Eng-

lish affairs, and had secretly instigated this insurrection,

now published his celebrated bull, excommunicating and

* Murden's State Papeni, 134, Itto. invitiiif; the duke of Alva to invade the

Norfolk wan a very weak man, the dupe kiuKdum. There ia reason to suspect

cf some very cunning ones. We may that be feigned himself a calliollc in

ubscrve that hU submission to the queen, order to secure Alva's assistance. -Mur*
i<L 163, Is esprPMsed in a style which den, p. 10.

would now bu thought mimt pusillani- * The northern counties were at this

mout in a man of mudi lower station; time chiefly catholic. " There are not,"

yet h« died with great intrepidity. But says Sadler, writing from thence, " ten

nch was the tone of thoHo tinicH ; an' ox- gentletnen In this country who do favour

aggcrated hypocrisy prevailed in every- and allow uf her ninjesiy's proceedings In

thlag. tlie aiiiso of religion." Lltigard, vil. 64.

<> State Trials, i. 967. H<> waa Intel- It was cotiwqueiitly tlie great resort ot

rogBt4-<l )>y the queen's counsel with tho tlie priests from tlie NethcrlundH, niid In

Bhmt insidious questions. All the mate- the feeble state of th<! proU'staiit church

.Ul evidence was read to tho lords from there wanU'd sulUclent mlnlHterstoKtund

written depusitloiu of witnesses who up In its defence. Slrypc, 1. &U0, el post;

oilght liave been CAlled, contrary to the II. 1M3. Many of the gentry indeed wcr»

•Utute of Edward VI. Bot tha Durgbloy itill diauffect«d In other parts towards the

llapen, pobUahid bjr HAynet tod Miir- ntw religion. A profession of conformity

Mn, oontaln a maa ofdocnmentf ralatlva wu required In 1668 from all Justices of

lo this eonsplracy, which Imt« no doubt the peace, which some refuurd, and others

M liu the moat helaous thail*, that of made against th«lr cuoscleucet. id L ItT.
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deposing Elizabeth, in order to second the efiforts of her

rebellious subjects.' ITiis is, perhaps, with the exception

of that issued by Sixtus V. against Henry IV. of France,

the latest blast of that trumpet which had thrilled the

hearts of monarchs. Yet there was nothing in the soirnd

that bespoke declining vigour; even the illegitimacy

of Elizabeth's birth is scarcely alluded to; and the

pope seems to have chosen rather to tread ^e path of

his predecessors, and absolve her subjects from their

allegiance, as the jtist and necessary punishment of her

heresy.

Since nothing so much strengthens any government as

an unsuccessful endeavour to subvert it, it may be thought

that the complete failure of the rebellion under the earls

of Northvimberland and Westmoreland, with the detec-

tion and punishment of the duke of Norfolk, rendered

Elizabeth's throne more secure. But those events re-

vealed the number of her enemies, or at least of those in

whom no confidence could be reposed. The rebellion,

though provided against by the ministry, and headed by
two peers of great family but no personal weight, had
not only assumed for a time a most formidable aspect in

the north, but caused many to waver in other parts of

the kingdom.8 Even in Norfolk, an eminently protestant

county, there was a slight insurrection in 1570, out of

attachment to the duke.'' If her greatest subject could

thus be led astray from his faith and loyalty, if others

not less near to her coimsels could unite with him
in measures so contrary to her wishes and interests, on
whom was she firmly to rely ? Who, especially, could

be trusted, were she to be snatched away from the world,

for the maintenance of the protestant establishment under
a yet unknown successor ? This was the manifest and
principal danger that her cotmcillors had to dread. Her
own great reputation, and the respectful attachment of

her people, might give reason to hope that no machina-
tions would be successful against her crown ; but let ua
reflect in what situation the kingdom would have been
left by her death in a sudden illness such as she had

f Camden has qnoted a long passage partly adduced on the dvike of Kotfolk*!

firom Hieronymo Catena's Life of Pius trial.

y., published at Rome in 1578, which B Stiype, i. 646, 653, 656.

illustrates the evidence to the same effect >> Stiype, L 578 ; Camden, 428 ; Loig^
contained in the B'::gbley Papers, and 11. 46.
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more than once experienced in earlier year, and again in
1571. •' You must think," lord Burleigh writes to Wal-
singham on that occasion, " such a matter would drive me
to the end of my wits." And sir Thomas Smith expresses

his fears in equally strong language.' Such statesmen do
not entertain apprehensions lightly. Whom, in truth,

could her privy council, on such an event, have resolved

to proclaim ? The house of Sviffolk, had its right been
more generally recognised than it was (lady Catherine
being now dead), presented no tmdoubted heir. The
young king of Scotland, an alien and an infant, could
only have reigned through a regency; and it might
have been difficult to have selected from the English
nobility a fit person to tindertake that office, or at least

one in whose elevation the rest would have acquiesced.

It appears most probable that the numerous and powerful
faction who had promoted Norfolk's union with Mary
would have conspired again to remove her from her prison

to the throne. Of such a revolution the disgrace of Cecil

and Elizabeth's wisest ministers must have been the
immediate consequence ; and it is probable that the
restoration of the catholic worship would have ensued.

These apprehensions prompted Cecil, Walsingham, and
Smith to press the queen's marriage with the duke of

Anjou far more earnestly than would otherwise have ap-

peared consistent with her interest. A union with any
member of that perfidious court was repugnant to genuine
protestant sentiments. But the queen's absolute want of

foreign alliances, and tJie secret hostility both of France
and Spain, impressed Cecil with that deep sense of the

Eerils of the time which his private letters so strongly

espeak. A treaty was believed to have been concluded
in 1567, to which the two last-mentioned powers, with
the emperor Maximilian and some other catholic princes,

were parties, for the extirpation of the protestant reli-

gion.'' No alliance that the court of Charles IX.

1 Strype, il. 88. Life of Srnllh, IBX before; bat Itji object was arppurcntly

k StiTpe, i. 502. I do not gire wiy onnflned to Uio Rupprcmlon of protoHt-

aratfit wbstorer to thii iMgoa^ • printed antltm In Kmiicp and the NetlicrlaDda

la 8tl7P«, wUdi M«M to hara bMn Had they •nrcrvdcd however In IhlH, Uia

HibrlOitad bfaoOMof tfaa qnaan'a amla- next blow would have been atruck at

•nat. Tbara bad baao, not perbapa • Kn^land. It aaems very unlikely that

traatjr, bat • varbal a^treament botwenn MaxImlUan wu oonoaraed In fach •

Kranoa and Spain at Bayonna mtuo tiniu laairne.
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could haye formed with Elizabeth was likely to have
iiverted it from pursuing this object ; and it may have
been fortunate that her own insincerity saved her
from being the dupe of those who practised it so well.

Walsingham himself, sagacious as he was, fell into the

snares of that den of treachery, giving credit to the

young king's assurances almost on the very eve of St.

iBartholomew,"

The bull of Pius V., far more injurious in its conse-

quences to those it was designed to serve than to Eliza-

beth, forms a leading epoch in the history of our English
catholics. It rested upon a principle never imiversally

acknowledged, and regarded with much jealousy by
temporal governments, yet maintained in all countries by
many whose zeal and ability rendered them formidable,

—the right vested in the supreme pontiff to depose kings
for heinous crimes against the church. One Eelton
affixed this bull to the gates of the bishop of London's
palace, and suffered death for the offence. So audacious
a manifestation of disloyalty was imputed with little jus-

tice to the catholics at large, but might more reasonably
lie at the door of those active instruments of Eome, the
English refugee priests and Jesuits dispersed over Flan-
ders, and lately established at Douay, who were continu-

ally passing into the kingdom, not only to keep alive

the precarious faith of the laity, but, as was generally

surmised, to excite them against their sovereign." „

This produced the act of 13 Eliz. c. 2; which, for the

after reciting these mischiefs, enacts that all ^^ji
persons publishing any bull from Eome, or ab-

solving and reconciling any one to the Romish church,
or being so reconciled, should incur the penalties of

high treason ; and such as brought into the realm any
crosses, pictures, or superstitious things consecrated by
the pope or under his authority, should be liable to a
praemunire. Those who should conceal or connive at tlia

oflTenders were to be held guilty of misprision of treason.

"' Strj-pe, voL IL while governor of Flanders, bat rcvtrad
" The college of Douay for English at Rheims In 1575, under the protection

refugee priests was established in 1563 of the cardinal of Lomin, and reiumed
or 1569. Lingard, 374. Strype seems, tu Douay in 1593. Similar colleges wer«
bat I believe through inadvertence, to founded at Rome In 1S79, at Vallddolid

put this event several years later. Annals, in 1589, at St Omer in ISCf, and at

M. 62t. It was disBulved by Kequewng, Louvam In T60f.
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This statute exposed the catholic priesthood, and in
great measure the laity, to the continual risk of martyr-
dom ; for so many had fallen away from their faith

through a pliant spirit of conformity with the times, that

the regular discipline would exact their absolution and
reconciliation before they could be reinstated in the
church's communion. Another act of the same session,

manifestly levelled against the partisans of Mary, and
even against herself, makes it high treason to affirm that
the queen ought not to enjoy the crown, but some other
person ; or to publish that she is a heretic, schismatic,

tyrant, infidel, or usurper of the crown; or to claim
right to the crown, or to usurp the same during the
queen's life ; or to affirm that the laws and statutes do
not bind the right of the crown, and the descent, limita-

tion, inheritance, or governance thereof. And whosoever
ehould, during the queen's life, by any book or work
written or printed, expressly affirm, before the same
had been established by parliament, that any one par-

ticular person was or ought to be heir and successor
to the queen, except the same be the natural issue of her
body, or should print or utter any such book or wiiting,

was for the first offence to be imprisoned a year, and to

forfeit half his goods ; and for the second to incur the
penalties of a prsBmimire.'

It is impossible to misunderstand the chief aim of this

statute. But the house of commons, in which the zealous
protestants, or, as they were now rather denominated,
puritans, had a predominant influence, were not content
with those demonstrations against the unfortunate cap-

tive. Fear, as often happens, excited a sanguinary spirit

imongst them ; they addressed the queen upon what they
:}ulled the great cause, that is, the business of the queen
of Soots, presenting by their committee reasons gathered
out of the civil law to prove that " it standeth not only
with justice, but also with the queen's majesty's honour
and safety, to proceed criminally against the pretended

* 13 Kilt. c. I. Tbli act wm made at It iMma to have bc«n amended by tht

flrtt retroupcctive, ao aa to alTect ererj lords. So Utile notion had men of ob-

MM who had at any time denied the aorvtng tlie flnt principle* of equity
qoeen'i title Amemberot^ectod to thia toworda ttielr enemies I There Is much
In d«b»te "aaaprecedontmostperilouj." reason from tlin debate to suspect that

Hut sir Kraods Knillyi, Mr. Norton, the ex post facto worda were Itrelled at

Mid otlMfs, dctaoded lu D'KwM, It; Mary.
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Scottish queen."'' Elizabeth, who could not really dis-

like these symptoms of hatred towards her rival, took

the opportunity of simulating more humanity than the

commons ; and when they sent a bill to the upper house
attainting Mary of treason, checked its course by pro-

roguing the parliament. Iler backwardness to concur in

any measures for securing the kingdom, as far as in her

lay, from those calamities which her decease might occa-

sion, could not but displease lord Burleigh. "All that

wo laboured for," he writes to Walsingham in 1672,
" and had with full consent brought to fashion, I mean
a law to make the Scottish queen unable and unworthy
of succession to the crown, was by her majesty neither

assented to nor rejected, but defened." Some of those

about her, he hints, made herself her own enemy, by
persuading her not to countenance these proceedings in

parliament."* I do not think it admits of much question

that, at this juncture, the civil and religious institutions

of England would have been rendered more secure by
Mary's exclusion from the throne, which indeed, after

all that had occurred, she could not be endured to fill

without national dishonour. But the violent measures
suggested against her life were hardly, under all the cir

cumstances of her case, to be reconciled with justice

,

oven admitting her privity to the northern rebellion and
to the projected invasion by the duke of Alva. These,
however, were not approved merely by an eager party in

the commons : archbishop Parker does not sciiiple to

write about her to Cecil—" If that only [one] desperate

person were taken away, as by justice soon it might be,

the queen's majesty's good subjects would be in better

hope, and the papists' daily expectation vanquisned."'

And Walsingham, during his embassy at Paris, desires

that " the queen should see how much they (the papists)

built upon the possibility of that dangerous woman's
coming to the crown of England, whose life was a step

to her majesty's death ;" adding that " she was bound, for

her own safety and that of her subjects, to add to God'«
pro'^iience her own policy, so far as might stand with
justice."*

We cannot wonder to read that these new statute!

P Strjrpe, :\. 13.V IVEwes, 207 ' Life of Parker. 354
I Sttype, ii. 13& * Strype's Annals, i) ts.
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increased the dissatisfaction of tlie Koman catholics, who

CathoUc*
Perceived a systematic determination to extir-

more pate their religion. Governments ought always

treateT^^ to remember that the intimidation of a few
disaflfected persons is dearly bought by alienat-

ing any large portion of the commimity.' Many retired to
foreign countries, and, receiving for their maintenance
pensions fi-om the court of Spain, became unhappy in-

struments of its ambitious enterprises. Those who re-

mained at home could hardly think their oppression
much mitigated by the precarious indulgences which
Elizabeth's caprice, or rather the fluctuation of different

l^arties in her councils, sometimes extended to them.
The queen indeed, so far as we can penetrate her dissi-

mulation, seems to have been really averse to extreme
rigour against her catholic subjects; and her greatest
minister, as we shall more fully see afterwards, was
at this time in the same sentiments. But such of her
advisers as leaned towards the puritan faction, and too
many of the Anglican clergy, whether puritan or not,

iliought no measure of charity or compassion should bo
extended to them. With the divines they were ido-

laters ; with the council they were a dangerous and dis-

affected party ; with the judges they were refractory
transgressors of statutes ; on every side they were ob-
noxious and oppressed. A few aged men having been
Bet at liberty, Sampson, the famous puritan, himself a
sufferer for conscience sake, wrote a letter of remon-
strance to lord Burleigh. He urged in this that they
should be compelled to hear sermons, though he would
not at first oblige them to communicate." A bill having

Mnrden'i Pftpen, p. 43, oonUkin bo. Knox'i Cunaos Intulerance la wcU
proob of tb« incTMMd dlsoontont among known.
the cathoUoi In oomeqaenoa of the penal " Ono inaa^, ' he decJa/ed in preaching
Iowa. aKahiHt Maiy'i private ohap<>l at Holy

" Strype, II. 330. See too, In vol. 111. rood hoiuo, •• wai itioru fi-arful unto lilni

A[>p<>ndlx 08, a wriet of patllionM In- than If ten thoiuand armed cnonilea wer«
tended to be offered to Uic queen and landed In any part of the realm, on pnr-

p*rUament aboat 16A3. Ttu-M came pone to niippn'ns the whole religion

"

ftom the pttritanioal mint, and aiiuw the M'Crio'i Life of Knox, rol. II. p. 24. In
dnad that p«rtj entertained of Mary'a a converiallon with Maltland ho oaaerted

ncrwrion, and of a reUpee into p<ip<<ry. mo«t explicitly tlj> duty of putting

It to Ufiad in theM that no toleration Idolalon to death. Id. p. 130. Nothing
•bonld b« granted to the poplib womhlp can be more langulnary than tlie n-
lo prtrat* boniea. Nor, In fact, liad thrj former'* aplrlt l:i this romnrkuble Inter-

to oomplalu tiiat It waa view. Hi. iMuiutc ooiiM nut have anr
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been introduced in the session of 1571, imposing a

penalty for not receiving the communion, it was objected

that consciences ought not to be forced. But Mr. Strick-

land entirely denied this principle, and quoted authori

ties against it." Even Parker, by no means tainted with
puritan bigotry, and who had been reckoned moderate in

his proceedings towards catholics, complained of what
ho called "a Machiavel government;" that is, of the

queen's lenity in not absolutely rooting them out.'

This indulgence, however, shown by Elizabeth, the

topic of reproach in those times, and sometimes of boast

in our own, never extended to any positive toleration,

nor even to any general connivance at the Komish wor-
ship in its mos*. private exercise. She published a decla-

ration in 1570, tliat she did not intend to sift men's con-

sciences, provided they observed her laws by coming to

church ; which, as she well knew, the strict catholics

deemed inconsistent with their integrity.* Nor did the

government always abstain from an inquisition into

men's private thoughts. The inns of court were more
than once purified of popery by examining their members
on articles of faith. Gentlemen of good families in the
country were hai^assed in the same manner." One sir

liichard Shelley, who had long acted as a sort of spy for

Cecil on the Continent, and given much useful in-

formation, requested only leave to enjoy his religion

without hindrance ; but the queen did not accede to this

without much reluctance and delay.'' She had indeed
assigned no other ostensible pretext for breaking off her
own treaty of man-iage with the archduke Charles, and
subsequently with the dukes of Anjou and Alen^on, than
her determination not to suffer the mass to be celebrated
even in her husband's private chapel. It is worthy to

be repeatedly inculcated on the reader, since so false a

colour has been often employed to disguise the eccle-

passed him. It is strange to see men, may expect to find him put in a word in

professing all the while our modem favour of silenced ministen.
creed of charity and toleration, extol '^ D'Ewea, 161, IIX.

these sanguinary spirits of the sixteenth T Strype's Life of Parker, 354.

century. The Eaglish puritans, though ' Strype's Annals, i. 682. Honest old

I cannot cite any passages so strong as Strype, who thinks church and state

the foregoing, were much the bitterest never In the wrong, calls this " a notabl«
roemies of the catholics. When we read piece of favour."

a letter from any one, such as Mr. Top- » Strype's Annals, ii. 110 408.
ciiS*. very fierce against the latter, we b Id. iii. 137-
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Biastical tyranny of this reign, that the most clandeBtine

exercise of the Komish worship was severely punished.
Thus we read in the Life of Whitgift, that, on information

given that some ladies and others heard mass in the
house of one Edwards by night, in the county of Den-
bigh, he, being then bishop of Worcester and vice-presi-

dent of Wales, was directed to make inquiry into the
facts ; and finally was instructed to commit Edwards to

close prison ; and as for another person implicated, named
Morice, " if he remained obstinate he might cause some
kind of iorture to be used upon him ; and the like order
they prayed him to use with the others."" But this is

one of many instances, the events of every day, for-

gotten on the morrow, and of which no general historian

takes account. Nothing but the minute and patient dili-

gence of such a compiler as Strype, who thinks no fact

below his regard, could have preserved this from ob-

livion.''

« Life of Whitj^ft, 83. See too p 99

;

•nd Annals of Reformation, 11. 631, &c.

;

also Holltngshed, ann. lS74,ad inlt.

<i An almost Incredible specimen of

niigracious behaviour towards a Roman
catholic gentleman is mentioned In a

letter of Topcliffe, a man whose daily oc-

cupation was to hunt out and molest men
for popery. " The next good news, but

In account the highest, her nuOesty hath

served God with great zeal and comfort-

able examples ; for by her council two

notorious papists, young Rockwood, the

maater of Euston-ball, where her majesty

did He upon Sunday now a fortnight, and

one Downes, a gentleman, were both

committed, the one to the town prison at

Vorwlcb, the other to the county prison

there, for obstinate papistry ; and seven

more gentlemen of worship were com-

mitted to iCTeral bonaes in Korwlch as

prisoners; two of the I»yeU, another

Oowncf, one Beningfleld, one Parry, and

two otbm not wortli memory, for badncw

of belief
" This Rockwood is a papist of kln<I

rtkmily] newly crept out of bis late ward-

ship. Her xa»it*ij, by some means I

know Diit, was lodged at his bouae, Enston,

far unmeet <br ber Ugbaeit; oarertbe-

IcM, the gentleman tvongbt into ber pr«-

taoM by like dariot, bar au^ty g/tn

him onUnaiy tbaaki ISor Ui tad booM,

and her fair hand to kiss : but my lord

chamberlain, nobly and gravely under-
standing that Rockwood was excommu-
nicated for papistry, called him before
him, demanded of him how he durst pre-
sume to attempt her royal presenee, he,

unfit to accompany any christian person ;

forthwith said he was fitter for a pair of

stocks, commanded him out of the court,

and yet to attend her council's pleasure
at Norwich he was committed. And to

dlspylTer [sic] the gentleman to the full, a
piece of plate being missed In the court,

and searched for in his hay-house, in tbe
hay-rick, such an image of our lady was
there found, as for greatness, for gayneas,
and workmanship, I did never see a
match ; and after a sort of country dsjtces

ended, In her raajosty's sight tbe Idol was
set bvbind the people who avoided; she
rather seemed a beast raised upon a
sudden from hell by conjuring, than the
picture for whom it had been so often
and so long abused. Her miO^^y com-
maiidi-d U to Uio fire, which in her sight

by tliv country folks was quickly done, to

licr a)ntcnt, and unspeakableJoy of every
one but some one or two who bad sucked
of the idol's poisoned milk.

" Shortly after, a great sort of gcood

preacberii who hod lx:eo long commanded
to lUtnc* for a little nlocncas, watt
licoiued,and again commanded to preach;
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It will not surprise those who have observed the effect

df aU. persecution, for matters of opinion upon the human
mind, that during this period the Komish pcoty continued
such in numbers and in zeal as to give the most lively

alarm to Elizabeths administration. One cause of this
waa beyond doubt the connivance of justices of the peace,
a great many of whom were secretly attached to the same
interest, though it was not easy to exclude them from the
commission, on account of their wealth and respectability.*

The facility with which catholic rites can be performed
in secret, as before observed, was a still more important
circumstance. Nor did the voluntary exiles es- j^-
tablished in Flanders remit their diligence in in the

filling the kingdom with emissaries. The ob-Sh^tt
yect of many at least among them, it cannot for i>«y to the

a moment be doubted, from the era of the buU
8°'""™*"'^-

of Pius v., if not earlier, was nothing less than to sub-

vert the queen's throne. They wore closely united with
the court of Spain, which had passed from the character

of an ally and pretended friend, to that of a cold and
jealous neighbour, and at length of an implacable adver-
sary. Though no war had been declared between Eli-

zabeth and Philip, neither party had scrupled to enter

into leagues with the disaffected subjects of the other.

• greater and more universal joy to the without any other provocation than their

countries, and the most of the court, than reccsancy, may be found in Lodge, ii.

the disgrace of the papista : awd the gen- 3T2, ^62 ; iii. 22. [See also Dodd'sChurch

tlemen of those parts, being great and hot History, vol. iil. passim, with the addi-

prota«tants, almost before by policy dis- tional facts contributed by the laat editor/

credited and disgraced, were g^atly coun- But those farthest removed from puri-

tenanced. tanism partook sometimes of the same
" I was so happy lately, amongst other tyrannous spirit Aylmer, kishop of

good graces, that her m^estydid tell me London, renowned for his persecution of

of sundry lewd papist beasts that have nonconformists, is said by Rishton, de

resorted to Buxton," kc Lodge, ii. 188. Schismate, p. 319, to have sent a youi;R

30 Aug. 1578. catholic lady to be whipped in Bridewell

This Topclifie was the most implacable for refasing to conform. If the authority

persecutor of his age. In a letter to lord is suspicious (and yet I do not perceiv'*

Burleigh (Strype, iv. 39) he urges him to that Rishton is a liar like Sanders), thf

imprison all the principal recusants, and fact is rendered hardly improbable by

especially women, " the farther off from Aylmer's harsh character,

their own family and friends the better." • Strype'sLife of Smith, 171 ; Annals,

The whole letter is carious, as a specimen ii. 631, 636, iii. 479, and Append. 170.

of the prevalent spirit, especially among The last reference is to a list of magis*

the puritans, whom Topdiffe favoured, trates sent up by the bishops from eack

instances of the ill-treatmeat experienced diocese, with their characters. SevenC

by respectable families (the Fltzherberts of these, but the wives of many m<»»
«Bd Foljambes), and even aged lodiee. were inclined to popery.
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Suoli sworn vassals of Eome and Spain as an Allen or a

Persons were jiist objects of the English government's

distrust; it is the extension of that jealousy to the

peaceful and loyal which we stigmatize as oppressive,

and even as impolitic'

In concert with the directing powers of the Vatican

„ . and Escurial, the refugees redoubled their ex-

againstthe ortions about the year 1580. Mary was now

wOTship.
wearing out her years in hopeless captivity;

her son, though they did not lose hope of him,

had received a strictly protestant education ; while a new
generation had grown up in England, rather inclined to

diverge more widely from the ancient religion than

to suffer its restoration. Such were they who formed
the house of commons that met in 1581, discontented

with the severities used against the puritans, but ready
to go beyond any measures that the court might propose

to subdue and extirpate popery. Here an act was passed,

which, after repeating the former provisions that had
made it high treason to reconcile any of her majesty's

subjects, or to be reconciled, to the church of Rome, im-
poses a penalty of 20/. a month on all persons absenting

themselves from church, unless they shall hear the Eng-
lish service at home : such as could not pay the same

' Allen'* Admoniliun to the Nobility gwered a case of conscience, whether

and People of England, written in 1&88, catholics might take up arms to assist the

to promote the succeM of the Armada, is king of Spain against the queen, in the

full of gross lies against the queen. See negative. Id. 251. Annals, 565. This

an aiuklysis of It in Lingard, note B B. nan, though a known loyalist, and ac-

.Mr. Butler fully acknowledges, what in- tually in the employment of the ministry,

deed the whole tenor of historical docu- was afterwards kept In a disagreeable

mcnta for this reign confirms, that Allen sort of conOnement in the dean of West-

and I'ersons were actively engaged in minster's house, of which he oomplaina

endeavouring to dethrone Elizahcth by with much reason. Birch's Memoirs,

means of a Spanish force. But it must, vol.il. p. 71, et alibi. Tho\igh it diM's

I think, be candidly confessed by prote^tt- not fall within the province of a wrili>i

atiU, tliat they bad very little influence on the constitution to enlarge on Klb.u-

over the superior catholic laity. And an beth'f foreign policy, I must observe. In

argument may be drawn from hence consequence of the laboured attempts nf

•gainst thoae who oonoelve the political Dr. Lingard to represent it as perfectly

condnetofcatkoUoi to be entirely twajed Machiavelian, and without any motive

by their prieite, when eren in the six- but wanton malignity, that, with respect

tnenth century the eiforU of theee able i« France and Spain, and even Scotland,

men, united with the headuf tbeir diarch. It was striotly defensive, and Justilled by
oould produce lo little effect. Strype the law of lelf-preeervatlon ; though. In

Twna that AUen'e bouk gaTe offence to aome of the mean* employed, she did not

BMOX caihotica : ill. 6*0. Ufe of Whit* always adhere more icnipulously to gu<i<

cMt, (06. )n« Wright of Donay an* faith than her enemlae.
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within three months after judgment were to be Impri-

Boned until they should conform. The queen, by a

subsequent act, had the power of seizing two thirds of

the party's land, and all his goods, for default of pay-

ment." These grievous penalties on recusancy, as tlie

wilftil absence of catholics from church came now to be

denominated, were doubtless foimded on the extreme
difficulty of proving an actual celebration of their own
rites. But tiiey established a persecution which fell not

at all short in principle of that for which the inquisition

had become so odious. Nor were the statutes merely
designed for terror's sake, to keep a check over the dis-

affected, as some would pretend. They were executed

in the most sweeping and indiscriminating manner,
unless perhaps a few families of high rank might enjoy a

connivance.''

It had certainly been the desire of Elizabeth to abstain

from capital punishments on the score of reli-
g^^^^j^^

gion. The first instance of a priest suiFering ofCampian

death by her statutes was in 1577, when one '""^o'^'e'^

Mayne was hanged at Launceston, without any charge

against him except his religion ; and a gentleman who
had harboured him was sentenced to imprisonment for

life.' In the next year, if we may trust the zealous

catholic writers, Thomas Sherwood, a boy of fourteen

years, was executed for refusing to deny the temporal

power of the pope, when urged by his judges.'' But in

1581, several seminary priests from Flanders having
been arrested, whose projects were supposed (perhaps

not wholly without foundation) to be very inconsistent

with their allegiance, it was unhappily deemed neces-

sary to hold out some more conspicuous examples of

rigour. Of those brought to trial, the most eminent wajs

* 23 Eliz. c. 1, and 29 Eliz. c. 6. k Ribaileneira, Continnatlo Sanderi ct

«> Strype's Whitgift, p. 117, and other Rishtonl de Schismate Anglicano, p. 111.

authorities, passim. Philopater, p. 247. This drcumstanc*
I Camden. Lingard. Two others suf- of Sherwood's age is not mentiored by

fered at Tyburn not long afterwards for Stowe ; nor does Dr. Lingard advert to

the same offence. Hollingshed, 344. See it. No woman was put to death undei

In Butler's Mem. of Catholics, voL iii. the penal code, so far as I remember,
p. 382, an affecting narrative from Dodd's which of Itself distinguishes the perse*

Church History, of the sufferings of Mr. cution from that of Mary, and of th«

Tregian and his family, the gentleman house of Austria iu Spain and tbt

whose chaplain Mayne had been. I see Netberlandi.
o canse to doubt its truth.
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Camijian, formerly a protestant, but long knoAvn as the
boast of Douay for his learning and virtues." This man,
BO justly respected, was put to the rack, and revealed
through torture the names of some catholic gentlemen
with whom he had conversed." He appeare to ha"\e

been indicted along with several other priests, not on
the recent statutes, but on that of 25 Edw. III., for com-
passing and imagining the queen's death. Nothing that I

have read affords the slightest proof of Campian's concern
in treasonable practices, though his connections, and
profession as a Jesuit, render it by no m^ans unlikely.

If we may confide in the published trial, the prosecution

was as unfairly conducted, and supported by as slender

evidence, as any perhaps which can be found in our
books." But as this account, wherein Campian's lan-

guage is full of a dignified eloquence, rather seems to have
been compiled by a partial hand, its faithfulness may
not be above suspicion. For the same resison I hesitate

to admit his alleged declarations at the place of execu-

tion, where, as well as at his trial, he is represented to

have expressly acknowledged Elizabeth, and to have
prayed for her as his queen defacto and de jure. For this

was one of the questions propounded to him befoie his

trial, which he refused to answer, in such a manner as

betrayed his way of thinking. Most of those interro-

gated at the same time, on being pressed whether the

queen was their lawful sovereign, whom they were
bound to obey, notwithstanding any sentence of depriva-

tion tliat the pope might pronounce, endeavoured, like

Campian, to evade the snare. A few, who unequivocally

disclaimed the deposing power of the Roman see, wer«
pardoned.'' It is more honourable to Campian's memory

"' Strypp'H FBrkcr, 375. Klliahclli U^ b*- qnwn do Jure, but ratbrr
' Stryp<!'i Atiimli, II. 644. that lie r(^luHM to kIvc un opiiiiun a» to

* Stiiv- TrluU, 1. 1060 ; rmm the IIkbiiIx bvr rlKlit. He pruycd liowuvcr for her

D'tannlciu. a* a queen. "Id Iio preKato, < pvef^
» SUUTrUU 1. 1078. nuiler'tKngllih per W. AU" ora II SlRnor llowardo II

Otthollc*. I. IH4, 244. LlnipiriJ. vll. IH3; dumanilb |K-r qiial retina eKll preKUSbC,

mh'MO rcnwrlu are Jum and candliL A ae |M>r KIlHalx-llu ? A! quale riHpom-, SI,

bact, of which 1 have unly teen ail Italian per KlIiuilH'tia." Mr Duller quutea thU
traimlattciti, printed at MaceraU In ISMS, tract In KtiKllsh.

»niitl<-d lllittoria del glorluao martirlo dl The trlulit and deattm of Ciimpliui and
itlclitto ta<rrd<>tl • un Mcolare faltl bli am<>clate« arc told In thecimtlnuutlon

B«rtre In InRhllterra per la confeaalune of IIullliif(Khed with a lavogi-neM and
• dlfennlone della fede rattollca, by no blifutry which, I nni v«ry mire, no srribe

NM'ana aiii<".t< thai he aiknowU-dgod for tin' InquUIUuii ci'Uld Imve burpaianS.
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that we should reject these pretended declarations than
imagine him to have made them at the expense of his

consistency and integrity. For the pope's right to de
prive kings of their crowns was in that age the common
creed of the Jesuits, to whose order Campian belonged

;

and the Continent was full of writings published by tho
English exiles, by Sanders, Bristow, Persons, and Allen,

against Elizabeth's unlawful usurpation of the throne.

But many availed themselves of what was called an
explanation of the bull of Pius V., given by his sue
ccssor Gregoiy XIII., namely, that the bull should be
considered as always in force against Elizabeth and the
heretics, but should only be binding on catholics when
due execution of it could be had.** This was designed
to satisfy the consciences of some papists in submitting
to her government, and taking the oath of allegiance.

But in thus granting a permission to dissemble, in hope
of better opportunity for revolt, this interpretation was
not likely to tiunquillize her council, or conciliate them
towards the Eomish party. ITie distinction, however,

—p. 456. But It Is plain, even from this juramenti obligatione, quod ei de obe
account, that Campian owned Elizabeth dieutl& tanquam princlpi legitimo pr8».

as queen. See partlculaily p. 448, for stitissent; posseque et debere (si vires

the insulting manner in which this writer habeant) istiusmodi hominem, tanquam
describes the pious fortitude of these apostatam, htereticum, ac Christi domini
butchered ecclesiastics. desertorem, et inimicum reipubliose su»,

1 Strype, ii. 637. Butler's Eng. hogtemque ex hominum christianorum
Catholics,!. 196. The earl of South- dominatu ejicere, ne alios inflciat, vel sto
ampton asked Mary's ambassador, bishop exemplo aut imperio a fide avertat"

—

liCsley, whether, after the bull, he could p. 149. He quotes four authorities for

In conscience obey Elizabeth. Lesley this in the margin, from the works of

iinswered, that as long as she was the divines or canonists,

stronger he ought to obey her. Murden, This broad duty, however, of expelling

p. 30. The writer quoted before by the a heretic sovereign, he qualifies by two
name of Andreas I'hilopater (Persons, conditions; first, that the subjects should
translated by Cresswell, according to Mr. have the power, " ut vires habeant idoneas
Butler, vol. iii. p. 236), after justifying ad hoc subditi ;" secondly, that the heresy
et length the resistance of the League to be undeniable. There can, in truth, be
Henry IV., adds the following remark- no doubt that the allegiance professed to

able paragraph : " Hinc etiam infert the queen by the seminary priests and
universatheologorumet jurisconsultorum Jesuits, and, as far as their influence ex-
schola, et est certum et de fide, quern- tended, by all catholics, was with this

cunque principem christianum, si a re- reservation—till they should be strong
llgioue catholica manife&tfe deflexerit, et enough to throw it off. See the same
alios avocare voluerit, excidere staUm tract, p. 229. But, after all, when we
omni potestate et iignitate, ex ips& vi come fairly to consider it, is not this the
Jiris tum divini turn humani, hocque case with every disaffected party in every
•rite omnem sententiam supremi pastoris state? a good reason forwatcbfuiness,btU
ac judicis contra Ipsum prolatam ; et sub- none for extermination.
illos qroscunquc liberos ease ab omni

r 5
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between a king by possession and one by right was
neither heard for ^e first nor for the last time in the
reign of Elizabeth. It is the lot of every government
that is not founded on the popular opinion of legitimacy
to receive only a precarious allegiance. Subject to this

reservation, which was pretty generally known, it does
not appear that the priests or other Eoman catholics,

examined at various times during this reign, are more
chargeable with insincerity or dissimulation than accused
persons generally are.

The public executions, numerous as they were, scarcely

form the most odious part of this persecution. The
common law of England has always abhorred the ac-

cursed mysteries of a prison-house, and neither admits
of torture to extort confession, nor of any penal infliction

not warranted by a judicial sentence. But this law,

though still sacred in the courts of justice, was set aside

by the privy council under the Tudor line. The rack
seldom stood idle in the Tower for all the latter part of

Elizabeth's reign.' To those who remember the annals

of their country, that dark and gloomy pile affords asso

ciations not quite so numerous and recent as the Bastile

once did, yet enough to excite our hatred and horror.

But standing as it does in such striking contrast to the

fresh and flourishing constructions of modem wealth,

the proofs and the rewards of civil and religious liberty,

it seems like a captive tyrant, reserved to grace the

triumph of a victorious republic, and should teach us to

reflect in thankfulness how highly we have been elevated

in virtue and happiness above our forefathers.

Such excessive severities under the pretext of treason,

but sustained by very little evidence of any other offence

than the oxcr(;iHO of the catholic ministry, oxcit-cd indig

nation throughout a groat part of Europe. The queen
was held forth in pamphlets, dispersed everywhere from

' lUihton and RllMulcneira. ScelnMn> of tlio council, wrote, about 1B86, • ve-

(Ud, note U, • ipeclflcatlon of lh« dinV-T- hemcnt book agnliMt the eccledastical

•nt kind* of tortnra nted In thli reign. syRtcm, from wtiich Wbltgift picki out

Tbe govomraont did not protend to v«rioua ciiomious propoaitioni, u ho

ieny Um eraploTinent of tortnro. liut Uiitika Uivin ; one of which is, " that ho

thn puritan*, eager as they were to exert condcmnH, witlioutoxccption ofany cause,

the utmuet leverity of the law ogainNt racking of griRvouB oITctKlcrii, m being

th>! i>rofouoni of the old religloD, bod cruel, barbaruiui, contrary tu law, and

roura ng/tri to dril liberty than to ap- unto tb« Uljcrly of Kngliob sul^ccU."

9rwa MMb • TloUUon of it neitl, clerk Stryiw'it Wliitcitt, p. 3IX
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Borne and Douay, not only as a nsnrper and heretic, but

a tyrant more ferocious than any heathen persecutor, for

inadequate parallels to whom they ransacked all former

history.* These exaggerations, coming from the very

precincts of the Inquisition, required the unblushing

forehead of bigotry ; but the chM-ge of cruelty stood on
too many facts to be passed over, and it was thought

expedient to repel it by two remarkable pamphlets, both

ascribed to the pen of lord Burleigh. One of these, en-

titled ' The Execution of Justice in England
for Maintenance of public and private Peace,' the^wn,
appears to have been published in 1683. It ^^"
contains an elaborate justification of the late

prosecutions for treason, as no way connected with reli-

gious tenets, but grounded on the ancient laws for pro-

tection of the queen's person and government from con-

spiracy. It is alleged that a vast number of catholics,

whether of the laity or priesthood, among whom the

deprived bishops are particularly enumerated, had lived

unmolested on the score of their faith, because they paid

• The persecution of catholics In

England was made use of as an argu-

ment against pennitting Henry IV. to

reign in France, as appears by the title

of a tract published in 1586 : Avertlsse-

ment des catholiques Anglois aux Fran-

fois catholiques, du danger oh lis sent

de perdre leur religion, et d'exp^rimenter,

comme en Angleterre, la cruaut^ des

ministres, s'ils revoivent II la couronne

un roy qui soil h<Sr^tique. It is In the

British Museum.
One of the att<vcks on Elizabeth de-

serves some notice, as it has lately been

reylved. In the statute 13 Eliz. an ex-

pression is used, " her majesty, and the

natural Issue of her body," instead of the

more common legal phrase, "lawful

Issue." This probably was adopted by
the queen out of prudery, as If the usual

term implied the possibility of herhavmg
unlawful issue. But the papistical libel-

lers, followed by an absurd advocate of

Mary in later times, put the most absurd

interpretation on the word " natural," as

if it were meant to secure the succession

for some imaginary bastards by Leicester.

And Dr. Lingard is not ashamed to in-

alnuate the same s^ispiclon vol. viiL

p. 81, note. Surely what wu congenial

to the dark malignity of Penons, and
the blind frenzy of Wbitaker, does not
become the good sense, I cannot say the

candour, of this writer.

It is true that some, not pngudiced
against Elizabeth, have doubted whether
' Cupid's fiery dart " was as effectually

" quenched in the chaste beams of the

watery moon" as her poet intimatefv.

Phis 1 must leave to the reader's Judg-
ment She certainly went strange lengths

of indelicacy. But, if she might sacrifice

herself to the queen of Cnidus and Paphos,

she was unmercifully severe to those

about her, of both sexes, who showed
any inclination to that worship, though
under the escort of Hymen. MissAikin,
in her well-written and interesting Me-
moirs of the Court of Elizabeth, has col-

lected several instances from Harrington

and Birdi. It is by no means true, as

Dr. Lingard asserts, on the authority of

one Faunt, an austere puritan, that her

court was dissolute, comparatively at

least with the general character of

oonrta; though neither was it so virtuous

as the enthusiasts of the Elizabetbaa

period suppose.
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due temporal allegiance to their sovereign. Nor were
any indicted for treason but such as obstinately main-

tained the pope's bull depriving the queen of her crown.

And even of these otfenders, as many as after condemna-

tion would renounce their traitorous principles had been

permitted to live ; sucb was her majesty's unwillingness,

it is asserted, to have any blood spilled without this just

and urgent cause proceeding from themselves. But that

any matter of opinion not proved to have ripened into

an overt act, and extorted only, or rather conjectured,

through a compulsive inquiry, could sustain in law or

justice a conviction for high treason, is what the author

of this pamphlet has not rendered manifest.'

A second and much shorter paper bears for title, ' A
Declaration of the favourable dealing of her Majesty's

Commissioners appointed for the examination of certain

traitors, and of tortures unjiastly reported to be done

upon them for matter of religion.' Its scope was to

palliate the imputation of excessive cruelty with which
Europe was then resounding. Those who revere the

memory of lord Burleigh must blush for this pitiful

apology. "It is affirmed for truth," he says, "that the

forms of torture in their severity or rigour of execution

have not been such and in such manner performed as

the slanderers and seditious libellers have published.

And that even the principal offender, Campian himself,

who was sent and came from Eome, and continued here

in sundry comers of the realm, having secretly wandered

in the greater part of the shires of England in a dis-

guised suit, to the intent to make special preparation of

treasons, was never so racked but that he was perfectly

able to walk and to vnite, and did presently write and

subscribe all his confessions. The queen's servants, the

warders, whoso office and act it is to handle the rack,

were ever by those that attended the examinations spe-

cially charged to use it in so charitable a manner as such

a thing might be. None of those who were at any time

I floBMn Tnctii. I. 18». fitryrx'. •"• W* riRht hand. An lUllon traimlntlon

KM, 3W, 480. Htiype layi thnt hn had of the lOxocutlonof Juitica wm pnbliHlird

o«n Um manaacTipt of thU tract In lord at I/indun in MM. 'Ilila ihows how

UnrtalRti'a luiii-'wrillng. Itwaaanawered anxlotw the qwen waa to repel the

bjr cardinal Aiinii. to whom a reply waa chargea of cruelty, which (he muitt nava

liiada bjr poor UtoLba afUr ba had loat felt to ba net wholly nnfoanded.
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put to the rack," he proceeds to assert, " were asked,

during their torture, any question as to points of doc-

trine, but merely concerning their plots and conspiracies,

and the persons with whom they had had dealings, and

what was their own opinion as to the pope's right io

deprive the queen of her crown, Nor was any one so

racked until it was rendered evidently probable, by

former detections or confessions, that he was guilty ; nor

was the torture ever employed to wring out confessions

at random; nor unless the party had first refused to

declare the truth at the queen's commandment." Such

miserable excuses serve only to mingle contempt with

our detestation." But it is due to Elizabeth to observe

that she ordered the torture to be disused ; and upon a

subsequent occasion, the quartering of some concenied

in Babington's conspiracy having been executed with

unusual cruelty, gave directions that the rest should not

be taken down from the gallows until they were dead."

I should be reluctant, but for the consent uf several

authorities, to ascribe this little tract to lord Burleigh

for his honour's sake. But we may quote with more
satisfaction a memorial addressed by him to the queen

about the same year, 1583, full not only of sagacious,

but just and tolerant advice. " Considering," he says,

"that the urging of the oath of supremacy must needs,

in some degree, beget despair, since, in the taking of it,

he [the papist] miist either think he doth an unlawful

act, as without the special grace of God he cannot think

otherwise, or else, by refusing it, must become a traitor,

which before some hurt done seemeth hard ; I humbly
submit this to your excellent consideration, whether,

with as much security of your majesty's person and state,

and more satisfaction for them, it were not better to

leave the oath to this sense, that whosoever would not

bear arms against all foreign princes, and namely the

pope, that should any way invade your majesty's domi-
nions, he should be a traitor. For hereof this commo-
dity will ensue, that those papists, as I think most
papists would, that should take this oath, would be
divided from the great mutual confidence which is now
between the pope and them, by reason of their afdictiuna

• gewers Tracts, j> 3W. » St»te TriiOa, t. il60.
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for Wm; and such priests as would refuse that oath,

then no tongue could say for shame that they suffer for

religion, if they did suffer.

" But here it may be objected, they would dissemble

and equivocate with this oath, and that the pope would
dispense with them in that case. Even so may they with

the present oath both dissemble and equivocate, and also

have the pope's dispensation for the present oath as well

as for the other. But this is certain, that whomsoever
the conscience, or fear of breaking an oath, doth bind,

him would that oath bind. And that they make con-

science of an oath, the trouble, losses, and disgraces

that they suffer for refusing the same do sufficiently

testify ; and you know that the perjury of either oath is

equal."

These sentiments are not such as bigoted theologians

were then, or have been since, accustomed to entertain.

" I account," he says afterwards, " that putting to death

does no ways lessen them ; since we find by experience

that it worketh no such effect, but, like hydra's heads,

upon cutting off one, seven grow up, persecution being

accounted as the badge of the church : and therefore

they should never have the honour to take any pretence

of martyrdom in England, where the fulness of blood

and greatness of heart is such that they will even for

shameful things go bravely to death, much more when
they think themselves to climb heaven ; and this vice

of obstinacy seems to the common people a divine con-

stancy ; so that for my part I wish no lessening of their

number but by preaching and by education of the

younger under schoolmasters." And hence the means

ho recommends for keeping down popery, after the

encouragement of diligent proachons and schoolmasters,

are, "the taking order that, from the highest coun-

sellor to the lowest constable, none shall have any

charge or office but such as will really pray and com-

municate in their congregation according to the doctrine

received generally into this realm ;
" and next the pro-

tection of tenant* against their popish landlords, " that

they bo not put out of their living for embracing the

established religion." " UTiis," ho says, " would greatly

bind the commons' hearts unto you, in whom indeed

consisteth the power and strongth of your realm; and
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it will make them less, or Bothing at all, depend on
their landlords. And, although there may hereby grow
some wrong, which the tenants upon that confidence may
offer to their landlords, yet those wrongs are very easily,

even with one wink of your majesty's, redressed ; and
are nothing comparable to the danger of having manj
thousands depending on the adverse party."''

The strictness used with recusants, which much in-

creased from 1679 or 1580, had the usual con-
sequence of persecution, that of multiplying J^verf^Tof

hypocrites. Tor, in fact, ifmen will once bring the govern-

themselves to comply, to take all oaths, to prac-

tise all conformity', to oppose simulation and dissimula-

tion to arbitraiy inquiries, it is hardly possible that any
government should not be baflfled. Fraud becomes an
over-match for power. The real danger meanwhile, the
internal disaffection, remains as before or is aggravated.
The laws enacted against poperj' were precisely calcu-

lated to produce this result. Many indeed, especially of

the female sex, whose religion, lying commonly more in

sentiment than reason, is less ductile to the sophisms of

worldly wisdom, stood out and endured the penalties.

But the oath of supremacy was not refused, the worship
of the church was frequented by multitudes who secretly

repined for a change ; and the council, whose fear of

open enmity had prompted their first severities, were led

on by the fear of dissembled resentment to devise yet
further measures of the same kind. Hence, in 1584 a
law was enacted, enjoining all Jesuits, seminary priests,

and other prieste, whether ordained within or without
the kingdom, to depart from it within forty days, on
pain of being adjudged traitors. The penalty of fine and
imprisonment at tlie queen's pleasure was inflicted on
such as, knowing any priest to be within the realm,
should not discover it to a magistrate. This seemed to
fill up the measure of persecution, and to render the
longer preservation of this obnoxious religion absolutely
impracticable. Some of its adherents presented a pe-
tition against this bill, praying that they might not be
suspected of disloyalty on accoimt of refraining from the
public worship, which they did to avoid sin ; and that

r Somen Tncta, I6C,
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their priests might not bo banished from the kingdom.
And they all very justly complained of this determined
oppression. The quoen, without any fault of theirs, thej

rilleged, had been alienated by the artifices of Leicester

and Walsingham. Snares were laid to involve them un-
awares in the guilt of treason ; their steps were watched
by spies ; and it was become intolerable to continue in

England. Camden indeed asserts that counterfeit letters

were privately sent in the name of the queen of Scots or

of the exiles, and left in papists' houses." A general in-

quisition seems to have been made about this time ; but
whether it was founded on sufficient grounds of previous

suspicion we cannot absolutely determine. "J'he earl of

Northumberland, brother of him who had been executed

for the rebellion of 1570, and the earl of Arundel, son of

the unfortunate duke of Noifolk, were committed to the

Tower, where the former put an end to his own life (for

we cannot charge the government with an unproved
murder) ; and the second, after being condemned for a

traitorous correspondence with the queen's enemies, died

in that cxistody. But whether or no some conspiracies

(I mean more active than usual, for there was one per-

petual conspiracy of Rome and Spain during most of the

queen's reign) had preceded these severe and unfair

methods by which her ministry counteracted them, it

was not long before schemes more formidable than ever

were put in action against her life. As the whole body
of catholics was irritated and alarmed by the laws of pro-

scription against their clergy, and by the heavy penalties

on recusancy, which, as they alleged, showed a manifest

purpose to reduce them to poverty ;
'' so some desperate

' Strype, iiL 298. Sbellcy, though aftcrwardi to th« Rome religion ; bo that

Dotoriuiuly loyal, and frcquvnlly em- hU voracity may be dublouit. S», a little

ployi-il l>y Burleigh, wan tuknii tip and further un, we tlnd In the same collection,

examined before tiie omncll for preparing p. 'ilio, a letter from one lieunui, a priest

tbia petition. to lord Arundel, lamenting the faUe ao
* P. 691. Proob of the text are too cuMilonH he had given In against blm,

numerous for qnotatltm, and occur con- and cruvltig pardon. It Is always poii-

tinually to n reader of Stry|M<'s '2nd and sible, as 1 have Just hinted, that these

3rd volume*. In vol.111. App<Mid. IfiS, relrnctatlonH may Iw more false than the

wa bare a letter to th« queen from one chnrges. Hut minlsterH who iniploy

Antony lyrrel, prieat, who wfmii to spii'ft, without the utmost distrust of

b«T« metaA a* an informer, wherein bo ttielr Infunnation, are sure to become

declares all his accusationt of oatbotioi tbelr dupea, and end by the most violent

to be false, litis man bad formerly pro- Injustice and tyranny.

haeed blmself • protestaiit, Mul ratttmad ^ Th ) rlcb caibolica componnded Um
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men saw no surer means to rescue their cause than the

queen's assassination. One Somerville, half a hmatic,

and Parry, a man who, long employed as a spy upon the

papists, had learned to serve with sincerity those he was
sent to betray, were tlio first wlio suffered death for un-
connected plots against Elizabeth's life.* More deep-laid

machinations were carried on by several catholic layraeu

at home and abroad, among whom a brother of lord Paget
was the most prominent.'' These had in view two oh-

their recusancy by annual payments,

which were of some consideration in the

eucen's rather scanty revenue- A list of

such recusants, and of the annual fines

paid by them in 1594, is published in

Strype, iv. 197; but is plainly very im-

perfect. The total was 33'23J. 1». lOti.

A few paid as much as 1401. per annum.
The average seems however to have been

about 20l. Vol. ili. Append. 153; see

also p. 258. Probably these composilious,

though oppressive, were not quite so

serious as the catholics pretended.
* I'arry seems to have been privately

reconciled to the church of Home about

1680 ; after which he continued to cor-

respond with Cecil, but generally recom-

mending some catholics te mercy. He
says, in one letter, that a book primed at

Home, De Persecutione AnglicauA, had
Raised a barbarous opinion of our cruelty

;

and that he could wish that in those cases

it might please her majesty to pardon the

dismembering and drawing. Strype, lii.

260. He sat afterwards in the parliament

of 1584, taking of course the oath of su-

premacy, where he alone opposed the act

against catholic priests. Pari. Hist. 822.

Whether he were actually guilty of plot-

ting against the queen's life (for this part

of his treason he denied at the scaffold),

I cannot oay ; but his speech there made
contained some very good advice to her.

The ministry garbled this before its pub-
lication in Hollingshed and other books

;

but Strype has preserved a genuine copy

;

Tol. iii. Append. 102. It Is plain that

Parry died a catholic; though some late

writers of that communion have tried to

disclaim him. Dr. Llxigard, it may be
added, admits that there were many
Khemes to assatisinatc Elizabeth, though
he will not confess any particular in-

(UQce. " There e.\ist," be says, " jr. tjje

archives at Simancas several nuticos oi

such offers." P. 384.

<* It might be inferred from some au-

thorities that the catholics lutd becom«
in a great degree disaffected to the queen
about 1584, In consequence of the ex-

treme rigour practised against them. In
a memoir of one CMchton, a Scots Jesuit,

intended to show the easiness of invading

England, he gays that " all the catholics

without exception favour the enterprise;

first, for the sake of the restitution of the

catholic faith ; secondly, for the right and
interest which the queen of Scots has to

the kingdom, and to deliver her out of

prison; thirdly, for the great trouble and
misery they endured more and mon;,
being kept out of all employments, atid

dishonouretl in their own countries, and
treated with great injustice and partiality

when they have need to recur to law

;

and also for the execution of the laws
touching the confiscation of their goods

in such sort as in so short time would
reduce the catholics to extreme poverty."

Strype, iit 415. And in the report of

the earl of Northumberland's treason*

laid l>efore the star-chamber, we read that

" Tlirockmorton said that the bottom of

this enterprise, which was not to be
known to many, was. that if a toleration

of religion might not be obtained withmit

alteration of the government, that then

the government should be altered, and
the queen removed." Somers Tracts,

vol. i. p. 206. Further proofs that the

rigour used towards the catholics was thi»

great means of promoting Philip's de-

signs, occur in Birch's Memoirs of Eliz*.

beth, i. 82, et alibi.

We have also a letter fi-om PersoM in

England to Allen In 1586, giving a go<«J
ivocotint of the «eal of the catholics, though
ft vo--y bttd one of thetr condition through



156 PROTESTANT HATRED OF MART. Chap. IH.

jects, the deliverance of Mary and iihe death of her
enemy. Some perhaps who were engaged in the former
project did not give countenance to the latter. But few,
if any, ministers have been better served by their spies
than Cecil and Walsingham. It is surprising to see how
every letter seems to have been intercepted, every thread
of these conspiracies unravelled, every secret revealed
to these wise comicillors of the queen. They saw that,

while one lived whom so many deemed the presumptive
heir, and from whose succession they anticipated, at
least in possibility, an entire reversal of all that had
been wrought for thirty years, the queen was as a mark
for the pistol or dagger of every zealot. And fortunate,

no question, they thought it, that the detection of Ba-
bington's conspiracy enabled them with truth, or a sem-
blance of truth, to impute a participation in that crime
to the most dangerous enemy whom, for their mistress,
their religion, or themselves, they had to apprehend.
Mary had now consimied the best years of her life in

custody, and, though still the perpetual object
*^' of the queen's vigilance, had perhaps gradually

become somewhat less formidable to the protestant in-

terest. Whether she would have ascended the throne if

Elizabeth had died during the latter years of her impri-
sonment must appear very doubtful when we consider
the increasing strength of the puritans, the antipathy of
the nation to Spain, the prevailing opinion of her consent
to Damley's murder, and the obvious expedient of treat-

ing her son, now advancing to manhood, as the represen-
tative of her claim. The new projects imputed to her
friends, even against the queens life, exasperated the
hatred of the protostants against Mary. An association

waa formed in 1584, the members of which bound them-

Mvtre impriionment vid other III-tre*i- However, If any of my rpndors ibonld

mnnL Stiype, 111. 412, and Append. 161. incline to suiipcct that there was more
Rliliton and lUbodcnelra bear testimony diipoHilion amung tills {uirt of tlie com*
iliat Uie peraecntlun bod rendered tbe munlly to tliruw off tbeir alleglauco to

tally more zealous and lincere. DeSchts- the queen altogether tiian I have ad-

mate, 1, ill 330, and 1, It. 6X mitted, hn may |)08slbly ho in the rlght(

Yet to all thill we may oppoee their and I shall not Impugn his opinion, pro-

KOOd oondnct In the year of tbo Kpanlsli vidcd bu concurs In attributing tlie wbolo,

Armada,and In general during the queen's or nearly the wboln, of this dlsafTertion

reignt which proves that tbo iajralty of to her utjiist nggreiutlons on the lil«iV/

the main Ixxly was more Arm tliMi their of consoltfuc*.

,cad«rs wished, or their eiwmlos beMnved
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selves by oath " to vrithstand and pursue, as well by
force of arms as by all other means of revenge, all man
ner of persons, of whatsoever state they shall be, and
their abettors, that shall attempt any act, or counsel or

consent to anything, that shall tend to the harm of her
majesty's royal person; and never to desist from all

manner of forcible pursuit against such persons, to the

utter extermination of them, their counsellors, aiders,

and abettors. And if any such wicked attempt against

her most royal person shall be taken in hand or procured,

whereby any that have, may, or shall pretend title to

come to this crown by the untimely death of her majesty

so wickedly procured (which God of his mercy forbid !),

that the same may be avenged, we do not only bind our-

selves both jointly and severally never to allow, accept,

or favour any such pretended successor, by whom or for

whom any such detestable act shall be attempted or

committed, as unworthy of all government in any Chris-

tian realm or civil state, but do also further vow and
promise, as we are most bound, and that in the presence
of the eternal and everlasting God, to prosecute sxich person

or persons to death with our joint and particular forces, and
to act the utmost revenge upon them that by any means
we or any of us can devise and do, or cause to be devised
and done, for their utter overthrow and extirpation." *

The pledge given by this voluntary association received
the sanction of parliament in an act " for the security
of the queen's person and continuance of the realm in
peace." This statute enacts, that if any invasion or
lebellion should be made by or for any person pretend-
ing title to the crown after her majesty's decease, or if

anything be confessed or imagined tending to the hurt
of her person, with the privity of any such person, a
number of peers, privy councillors, and judges, to be
commissioned by the queen, should examine and give
judgment on such offences, and all circumstances relating
thereto ; after which judgment all persons against whom
it should be published should be disabled for ever to
make any such claim/ I omit some further provisions to
the same effect for the sake of brevity. But we may
remark that this statute differs from the associators' ea-

e Trials, 1. 1162. ' S7 Ellfl. 0..L
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gagement in omitting the outrageous threat of pursuing
to death any person, whether privy or not to the design,

on whose behalfan attempt against the queen's life should

be made. The main intention of the statute was to pro-

cure, in the event of any rebellious movements, what the

queen's councillors had long ardently desired to obtain

from her, an absolute exclusion of Marj"^ from the suc-

cession. But if the scheme of assassination devised by
some of her desperate partisans had taken effect, how-
ever questionable might be her concern in it, I have
little doubt that the rage of the nation would, with or

without some process of law, have instantly avenged it

ill her blood. This was, in the langxiage of parliament,

1 heir great cause ; an expression which, though it may
have an ultimate reference to the general interest of

religion, is never applied, so far as 1 remember, but to

the punishment of Mary, which they had demanded in

1572, and now clamoured for in 1586. The addresses

of both houses to the queen to cany the sentence passed

by the commissioners into effect, her evasive answers and
feigned reluctance, as well as the strange scenes of

hypocrisy which she acted afterwards, are well-known
matters of history upon which it is unnecessary to dwell.

No one will be fuimd to excuse the hollow affectation of

Elizabeth ; but the famous sentence that brought Maiy

Kxecution to the scaffold, though it has ceilainly left in
of Mary, popular opiuiou a darker stain on the queen's

memory than any other transaction of her life, if not

capable of complete vindication has at least cncoimtered

a disproportioned censure.

It is of course essential to any kind of apology for

lumarki Elizabeth in this matter that Maiy should have
upon It been assenting to a conspiracy against her life.

For it could bo no real crime to endeavour at her own
deliverance ; nor, under the circumstances of so long

and 80 unjust a detention, would even a conspiracy

against the aggressor's power afford a moral justification

for her death. But though the proceedings against her

are hy no means exempt from the shameful broach of

legal rules almost universal in trials for high treason

during that reign (the witnesses not having been exa-

mined in open court), yet tlie depositions of her two
secretaries, joined to the confessions of Babington and
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otlier conspirators, form a body of evidence, not indeed

iiTesistibly convincing, but far stronger than we find in

many instances where condemnation has ensued. And
Hume has alleged sufficient reasons for believing its

truth, derived from the great probability of her con-

curring in any scheme against her opi)res8or, from the

certainty ofher long correspondence with the conspirator

(who, I may add, had not made any difficulty of hinting

to her their designs against the queen's life'-'), and from

the deep guilt that the falsehood of the charge must
inevitably attach to sir Francis WalsingViam.'' Those at

least who cannot acquit the queen of Scots of her hus-

band's murder, will hardly imagine that she would
scruple to concur in a crime so much more capable of

extenuation, and so much more esbyntial to her interests.

But as the proofs are not perhaps complete, we must
hypothetically assume her guilt, in order to set this

famous problem in the casuistiy of public law upon its

proper footing.

It has been said so oftc^u that few perhaps wait to

reflect whether it has been said with reason that Marj',

8 In Murdcn's State Papers we have Vol. iii. Apjiend. lix.—1845.]

abuiidantevideiiceorMary'sacqiiaiiitance I' It may probably be answered to thin

with tlie plots going forward In 1585 and that if the letter signed by Walsingham

1586 against Elizabeth's government, if as well as Davison to sir Ami:t& I'aulel

not with th(.>8e for her assassination. But urging him " to And out some way tc

Thomas Morgan, one of the most active shorten the life of the Stots queen," be

conspirators, writes to her, 9th July, genuine, wliich cannot perhaps be justly

15x6,—" I'here t)e gome good members questionwi (though it is so in the Uii>g.

that attend opportunity to do the queen Urit., art. Wai.singham, note 0), it will

of Knglaud a piece of service, which 1 be diJticult to give him credit for any
trust will quiet many things, if it shall scrupulousness with respect to Mary,

please (!od to lay his assistance to the But, without entirely Justifying thU
aiuse.for t'ae which 1 pray daily." p. 530. letter, it is proper to remark, what the

In her answer to this letter she dws not Marian party choose to overlook, thai tl

advert to this hint, but mentions Ba- was written after the sentence, during the

bington as in correspondence with her. queen's odious scenes of grimace, when
At her trial she denied all communication some might argue, though erroneously,

with him. f'" * letter from Persoiis to that, a legal trJal having passed, the

a Spanish nobleman, in 1597, it is said fonnal method of putting the prisoner to

that Mary had reproved the duke of death might, in so peculiar a case, be
Uuise and archbishop of Glasgow for dispensed with. This was Elizabeth's

omitting to supply a gum of money to a own wish, in order to save her reputation,
young English gentleman who had pro- and enable her to throw the obloquy on
mised to murder Elizabeth. This, how- her servants; which, by Paulet'sprudence
ever, rests only on Persons's authority, and honour in refusing to obey ber by
Podd's Church History of Catholics, by privately murdering his pr souer. she wm
Tlenioy : the editor gives tb» letter from reduced to du In a very bungling txA
<. manuscript n: his own pussessiuu. k nuda'.oii* maruier.
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as an independent sovereign, was not amenable to any
English jurisdiction. This, however, does ijot appear

unquestionable. By one of those principles of law which
may be called natural, as forming the basis of a just and
rational jurisprudence, every independent government is

supreme within its own territory. Strangers, voltintarily

resident within a state, owe a temporary allegiance to its

sovereign, and are amenable to the jurisdiction of iti

tribunals ; and this principle, which is perfectly con-

fonnable to natural law, has been extended by positive

usago even to those who are detained in it by force.

Instances have occurred very recently in England when
prisoners of war have suffered death for criminal offences;

and, if some have doubted the propriety of carrjdng such
sentences into effect, where a penalty of imusual severity

has been inflicted by our municipal law, few, I believe,

would dispute the fitness of punishing a prisoner of war
for wilful murder in such a manner as the general prac-

tice of civil societies and the prevailing sentiments of

mankind agree to point out. It is certainly true that an
exception to this rule, incorporated with the positive

law of nations, and established no doubt before the age

of Elizabeth, has rendered the ambassadors of sovereign

princes exempt, in all ordinary cases at least, from cri-

minal process. Whether, however, an ambassador may
not bo brought to punishment for such a flagrant abuse

of tlie confidence which is implied by receiving liim, as

a conspiracy against the life itself of the prince at whoso
court he resides, has been doubted by those writers who
are most inclined to respect the privileges with which
courtesy and convenience have invested him.' A sovo-

reijjn, during a temporary residence in the territories

of another, must of course possess as extensive an immu-

I yuMtloni were put to clvlllanii by lilit public nwlhorlty, ond another sub-

til' qnecn'i order in 1&70 concerning htitut4>d In liiH atcad, the agent of «iich

the extent of LmIo/ bithop of Ttom'i a prince raiinot challenge the privilege!

privilege M Marjr'i unboModor. Miirdrn of nn anihnrtiwdiir ; xince nnnn but abso-

Ttftn, pi IS. Somen Tracts, 1. iRS. luio princeH, and audi as enjoy a myol

Tbey iMweri>d, flmt, that an ombaaiador prerogative, ran constitute ambassodore.

that raise* rebolll<jn agnlnst the prince to These questions are so far curious, Uial

whom he Is sent, by the Uw of natlone they snow tlio Jus gcnthim to have been

and the civil Uw of the Komans, has already rc<;koned a matter of icienoe, lu

forfeited Uee prlvtlegesof an onibaasador, which a pnrtirulur class of lawycru was

and la Uabl* to pnnlshmeni ; Moondly, ouuversank

Uut, If s pflaee be lawftUrdwoMd ftoB
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nity as his representative ; but that he might, in such

eirciunstanoes, frame plots for the prince's assassination

with impunity, seems to take for granted some principle

that I do not understand.

But whatever be the privilege of inviolability attached

to sovereigns, it must, on every rational ground, be
confined to those who enjoy and exercise dominion in

some independent territory. An abdicated or dethroned
monarch may preserve his title by the courtesy of other

states, but cannot rank with sovereigns in the tribunals

Avhere public law is administered. I should be rather

surprised to hear any one assert that the parliament of

Paris was incompetent to try Christina for the murder
of Monaldeschi. And, though we must admit that

Mary's resignation of her crown was compulsory, and
retracted on tne first occasion

;
yet, after a twenty years'

loss of possession, when not one of her former subjects

avowed allegiance to her, when the king of Scotland

had been so long acknowledged by England and by all

Europe, is it possible to consider her as more than a
titular queen, divested of every substantial right to

which a sovereign tribunal could have regard? She
was styled accordingly, in the indictment, " Mary,
daughter and heir of James the Fifth, late king of

Scots, otherwise called Mary queen of Scots, dowagei
of France." We read even that some lawj'ers would
have had her tried by a juiy of the county of Stafford,

rather than by the special commission ; which Elizabeth
noticed as a strange indignity. The commission, how-
ever, was perfectly legal under the recent statute.^

But while we can hardly pronounce Mary's execution
to have been so wholly iniquitous and unwarrantable as
it has been represented, it may be admitted that a mo7e
generous nature than that of Elizabeth would not have
exacted the law's full penalty. The queen of Scots*
detention in England was in violation of all natural,
public, and municipal law ; and if reasons of state policy
or precedents from the custom of princes are allowed to
extenuate this injustice, it is to be asked whether such
reasons and such precedents might not palliate the
crime of assassination imputed to her. Some might

k Strype, 360, 362. Civilians were consulted about the legality of trying Marr.
Wen>, Append. 138.

VOL. I. 3i
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perhaps allege, as was so frequently mged at tlie time,

that S her Hfe could he taken with jxistice, it could not

he spared in prudence ; and that Elizaheth's haghei duty

to preserve her people from the risks of civil commotion

mXt stoce evVfeeling that could plead for mercy^

Of this necessity different judgmente may perhaps he

formed. It is evident that Mary's death extinguished

^^hest hope of popery in England : hut the relative

force of the two religions was greatly changed since

Norfolk's conspiracy; and it appears to me that an act

of mrliament explicitly cutting her off from the crown,

and^at the same thne entailing it on her son, would have

afforded a very reasonahle prospect of Becunng the

succession asrainst all senous disturbance. But tins

neither suited the inclination of Elizabeth nor of some

among those who surrounded her.

As the catholics endured without any open muiTnuriDg

the execution of her on whom their fond hopes

Continued , , j ^ rested, so for the remainder ot the

^-^^ qWs -re^n they hy no means appear, when
cathoucs.

^oj^gidered as a body, to have furnished any

specious pretexts for severity. In that m^n^orable year

when the dark cloud gathered around our coasts when

Europe stood by in fearful suspense to ^^ehold what

Siould be the result of that great cast in the game of

Wan politics, what the craft of Kome. the power ol

Sp, &e genius of Famese, could achieve agamst the

isknd-queenwith her Drakes and CecilB,-in that agony

of tiie^protostant faith and English name, they stood

So trial of their spirits without swerving from their

SleSo It was then that the catholics in every.

couSy repaired to the standard of the lord-lieutenant.

Soring that they might not be suspected of bartering

Iho 3nal independence for their religion itself. It

w^ then that the venerable lord Montague brought a

J^^op of Ce to the queen at Tilbury, comnianded hy

&?, ht son. and ^andson." It would have been

Home. Tb.iU.tronglyc<mflroodby« XoVn ihe ^U.oUc and llm hcreUo.

tetter prlntod not l<«« •"«'' •^.'^ , u^i ,n thli ewe [of the Arn.mla], to wlU.

p. ,«. with tto "«• »^j;f^ SSnd'SB pmon of U.o qucn. tbcro «p-
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a sign of gratitude if the laws depriving them of the

free exercise of their religion had been, if not repealed,

yet suffered to sleep, after these proofs of loj'alty. But
the execution of priests and of other catholics became on
the contrary more frequent, and the fines for recusancy

were exacted as rigorously as before." A statute was
enacted, restraining popish recusants, a distinctive name
now first imposed by law, to particular places of resi

dence, and subjecting them to other vexatious provisions."

All persons were forbidden by proclamation to harbour
any of whose conformity they were not assured,'' Some
indulgence was doubtless shown during all Elizabeth's

reign to particular persons, and it was not unusual to

release priests from confinement ; but such precarious

and irregular connivance gave more scandal to the

puritans than comfort to the opposite party.

The catholic martyrs under Elizabeth amount to no
inconsiderable number. Dodd reckons them „

at 191 ; Milner has raised the list to 204. observa-

Fifteen of these, according to him. suffered for ^""^

denying the queen's supremacy, 126 for exercising their

ministry, and the rest for being reconciled to the

Romish church. Many others died of hardships in

prison, and many were deprived of their property.''

consent of all sorts of rerson*, without

respect of religion, as tliey all appeared

o be ready to fight against all strangers,

as it were with one heart and one body."

Notwithstanding this, 1 am fur from

thinking that it would have been safe

to place the catholics, generaUy speaking,

In command. Sir William Stanley's recent

treachery in giving up Deventer to the

Spaniards made it unreasonable for them
to complain of exclusion from trust Nor
do 1 Icnow that they did so. But trust

and toleration are two different things.

And even -with respect to the former, 1

believe It far better to leave the matter
iu the hands of the executive govern-

ment, which will not readily suffer itself

to be betrayed, than to proscribe, as we
have done, whole bodies by a legislative

exclusion. Whent ver, indeed, the govern-

ment itself is not t> be tnuted, there

arises a new conditioLi of the problem.
" Strjrpe, vols. iii. and Iv. passim.

Life of Wnitffift 401 505. Murden,

667. Birch's Memoirs of Elizabeth

hingard, tx- One hundred and ten

catholics suffered death between I (88
and 1603. Lingard, 613.

» 83 Eliz. c 2.

P Camden, 566. Strype, iv. 56. This
was the declaration of October, 1591,

which Andreas Philopater answered
Ribadeneira also inveighs against it.

According to them, its publication was
delayed till aft^-r the death of Hatton,
when the persecuting part of the queeJH"*

council gained the ascendancy.

1 Butler, 178. In Coke's famous speech
in opening the case of the Powder-plot,
he says that not more than thirty priests

and five receivers bad been executed
in the whole of the queen's reign; and
for religion not any one. SUte Trials,

U. 179.

Dr. Lingard says of those who were
executed between 1588 and the queen's
death, "tlie butchery, with a few excep*
tiocs was performed on the victim while

M 2
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There seems nevertheless to be good reason for doubt-

ing whether any one who was executed might not have
saved his life by explicitly denying the pope's power to

depose the queen. It was constantly maintained by
her ministers that no one had been executed for his

religion. This would be an odious and hypocritical

subterfuge if it rested on the letter of these statutes,

which adjudge the mere manifestation of a belief in the

Eoman catholic religion, under certain circumstances,

to be an act of treason. But both lord Burleigh, in his

Execution of Justice, and Walsingham, in a letter

published by Burnet,' positively assert the contrary

;

and I am not aware that their assertion has been
disproved. This certainly furnishes a distinction be-

tween the persecution under Elizabeth (which, unjust

as it was in its operation, yet, as far as it extended
to capital inflictions, had in view the security of the

government) and that which the protestants had sus-

tained in her sister's reign, springing from mere bigotry

and vindictive rancour, and not even shielding itself at

the time with those shallow pretexts of policy which it

has of late been attempted to set up in its extenuation.

But that which renders these condemnations of popish

priests so iniquitous is, that the belief in, or rather the

lefusal to disclaim, a speculative tenet, dangerous in-

deed, and incompatible with loyalty, but not coupled

with any overt act, was construed into treason ; nor can
any one affect to justify these sentences who is not
prepared to maintain that a refusal of the oath of

abjuration, while the pretensions of the house of Stuart

Hubsisted, might lawfully or justly have incurred the

Hame penalty."

lie WM In ftill poMMtion of fata leiMek.
*

able opinion should be hanged, " and th«

Vol. vilL p. 366. I •bould be glad to manner of drawing and quartering for-

think that tbo few esoepUoiM were the bonir." Stryjw, HI. 6*20. This aeems tc

other way. Much woold dapend on tiio imply that It had l)rpn uoually practiced

humanity of the dherifr, which one might on the living. And lurd Hiicon, ii> hit

hope to be ttmnger In an Kngltih gitn- obncrvations on a libol written against

tlcmanthan hia (cal agalnat popery. liut lord Burleigh In 1S93, does not deny the

I canmit help ar.knowledgtiig that there "bowellingN" of catbollcn ; but makes a

Ji reaaon to believe the dlagnttlng cmel- wrt of apology for It, aa " leia cruel

ttot of tlie legal w?ntcnce to liave been tlian the wheel or forclpatlon, or even

ftw|ti«ntly inillrted. In an arionymoua limple burning." liotnn's Worki.voLi.

aamorUl among lurd liurlelgb'a papera, p. 634.

written about I6H6, it ia reouamnnded ' Burnet, II. 418.

UMt prlctta ptnUUng ia their troaMi» * " iliuugti no paplaU were In UiU
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An apology was always deduced for these measiuies,

whether of restriction or punishment, adopted against

all adherents to the Roman church, from the restless

activity of that new militia which the Holy See had
lately organised. The mendicant orders estahlished in

the thirteenth century had lent former popes a powerful

aid towards subjecting both the laity and the secular

priesthood, by their superior learning and ability, their

emulous zeal, their systematic concert, their implicit

obedience. But, in all these requisites fur good and
faithful janissaries of the church, they were far excelled

by the new order of Ignatius Loyola. Kome, I believe,

found in their services what has stayed her fall. They
contributed in a very material degree to check the tide

of the Keformation. Subtle alike and intrepid, pliant

in their direction, unshaken in their aim, the sworn,

implacable, unscrupulous enemies of protestant govern-

ments, the Jesuits were a legitimate object of jealousy

and restraint. As every member of that society enters

into an engagement of absolute, unhesitating obedience

to its superior, no one could justly complain that he
was presumed capable at least of committing any crimes

reign put to death purely on account of

their religion, as numberless protestanU

had been in the woful days of queen

Mary, yet many were executed for trea-

Don." Churtou's Life of Nowell, p. 147.

Mr. Southey, whose abandonment of the

oppressed side 1 sincerely regret, holds

the same language; and a laier writer,

Mr. Townsend, in his Accusations of

History against the Church of Rome,
has laboured to defend the capital, as
well as other punishments, of catholics

under Elizabeth, on the same pretence of
their treason.

Treason, by the law of England, and
according to the common use of language,
is the crime of rebellion or conspiracy
against the government If a statute is

made, by which the celebration of certaiu

religious rites is suljected to the same
penalties as rebellion or conspiracy,
would any man, free from prejudice,

aud not designing to impose upon the
oninformed, spealc of persons convicted
ou inch a statute as guilty of treason,
without expressing in what sense ho
WM« the wgrda, or dejiy that they ^en

as truly punished for their religion as if

they had been convicted of heresy ? A
man is punish' d for religion when ha
incurs a penalty for its profession or ex-
ercise to which he was not liable on any
other account.

This is applicable to the great majority

of capital convictions on this score under
Elizabeth. The persons convicted could

not be traitors in any fair sense of the

word, because they were not charged

with anything properly denominated
treason. It certainly appears that Cam
pian and some other priests about th«

same time were indicted on the statute of

Edward 111. for compassing the queen'i

death, or intending to depose her. But
the only evidence, so far as we know or

have reason to suspect, that could be
brought against them, was their own ad-

mission, at least by refusing to abjure it,

of the pope's power to depose heretical

princes. I suppose it is unnecessary to

prove that, without some overt act to

show a design of acting upon this

principle, it could not fall within tb«

statute.
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that the policy of his monarch might enjoin. Bnt if

the Jesuits by their abilities and busy spirit of intrigue

promoted the interests of Eome, they raised up enemies
by the same means to themselves within the bosom of

the church ; and became little less obnoxious to tho
secular clergy, and to a great proportion of the laity,

than to the protestants whom they were commissioned
to oppose. Their intermeddling character was shown
in the very prisons occupied by catholic recusants,

whore a schism broke out between the two parties, and
the secular priests loudly complained of their usin-ping

associates.' This was manifestly connected with the

great problem of allegiance to the queen, which the one
side being always ready to pay, did not relish the sharp
usage it endured on account of the other's disaffection.

The council indeed gave some signs of attending to this

distinction, by a proclamation issued in 1602, ordering
all priests to depart from the kingdom, unless they
should come in and acknowledge their allegiance, with
whom the queen would take further order." Thirteen
pnests came forward on this, with a declaration of

allegiance as full as could be devised. Some of the
more violent papists blamed them for this ; and the

Louvain divines concurred in the censure.* There
were now two parties among the English catholics ; and
those who, goaded by the sense of long persecution,

and inflamed by obstinate bigotry, regarded every here-

tical government as unlawful or unworthy of obedience,

used every machination to deter the rest from giving
any tost of their loyalty. ITiese were the more busy,
but by much the less numerous class ; and their in-

fluence was mainly derived from the laws of severity,

which they had braved or endured with fortitude. It

is equally candid and reasonable to believe that, if a
fair and legal toleration, or even a general connivanco

• ^^'•toa' Qnodlibcta. True Itelittion pnegU, and the causot of all the dlfx-ord

•r tha Factton begun at Wiit«r.h, i«oi. '.n tlio KnRlUh nation." I>. 74. I linvn

TImm tnetooonUin ntber an unlnlena^ aeen Mvcrul other paniphletn «r tbo tiinn

tng aoooont of Um iquabblaa in WUbech retikluiKtotbUdiflorrticr. .Some urcovmt

•Mtto among the prlKHMn,but caatbaftTjr ot It muy bo found In Canidon, 64h, mid

rapiXMcfafla on the Jentto, aa the " flro- Ntrype. Iv. 194, t» well on In the catbolk

brand* of all ledUlon, aookInK bjr right or hUtorioiia, Dodd and LinKord.

wrong limply or ab*oIut<<l7 the monarchy " Kymer, xr. 473, 488.

•( all iiiigUnd, enemlc* to aU wc^lar * Datlcr'ii Kngl. Catl>o|lc«, p, MU
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at the exercise of their worship, had been conceded in

the first part of Elizabeth's reign, she would ha-ve spared

herself those perpetual terrors of rebellion which oc-

cupied all her later years. Eome would not indeed

have been appeased, and some desperate fanatic might
have sought her life ; but the English catholics collec-

tively would have repaid her protection by an attach-

ment which even her rigour seems not wholly to have
prevented.

It is not to be imagined that an entire unanimity
prevailed in the councils of this reign as to the best

mode of dealing with the adherents of Rome. Those
temporary connivances or remissions of punishment
which, though to our present view they hardly lighten

the shadows of this persecution, excited loud complaints

from bigoted men, were owing to the queen's personal

humour, or the influence of some advisers more liberal

than the rest. Elizabeth herself seems always to have
inclined rather to indulgence than extreme severity.

Sir Christopher Hatton, for some years her chief favour-

ite, incurred odium for his lenity towards papists, and
was, in their own opinion, secretly inclined to them.'
Whitgift found enough to do with an opposite party.

And that too noble and high-minded spirit, so ill fitted

for a servile and dissembling court, the earl of Essex,
was the consistent friend of religious liberty, whether
the catholic or the puritan were to enjoy it. But those
cotmcillors, on the other hand, who favoured the more
precise reformers, and looked coldly on the established
church, never failed to demonstrate their protestantism
by excessive harshness towards the old religion's ad-
herents. That bold bad man, whose favour is the great
reproach of Elizabeth's reign, the earl of Leicester, and
the sagacious, disinterested, inexorable Walsingham,
were deemed the chief advisers of sanguinary punish-
ments. But, after their deaths, the catholics were
mortified to discover that lord Burleigh, from whom
they had hoped for more moderation, persisted in the

y Kibadenelra says that Hatton •' ani- his death in 1591. De Scnismate Anglic,
mo Catholtcns, nihil perinde qnam inno- c 9. This must have been the procla-
tentem illoramsanguinemadeocrudeliter mation of 29th Nov. 1591, forbidding all
perfondi dolebat" He prevented Cecil persons to harbour any one of whosa
{rompromulgating a more atrociona edict conformity they shonld not be well a»
than any other, which was pablished aftwr sand.
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eame severities ; contraiy, 1 think, to the principles he
had himself laid down in the paper from which I have
above made some extracts.*

The restraints and penalties by which civil govern-
ments have at various times thought it expedient to

limit the religious liberties of their subjects may be
arranged in something like the following scale. The
first and slightest degree is the requisition of a test of

conformity to the established religion, as the condition
of exercising offices of civil trust. The next step is to

restrain the free promulgation of opinions, especially

through the press. All prohibitions of the open exercise

of religious worship appear to form a third and more
severe class of restrictive laws. They become yet
more rigorous when they afford no indulgence to the
most private and secret acts of devotion or expressions
of opinion. Finally, the last stage of persecution is to

enforce by legal penalties a conformity to the established

church, or an abjuration of heterodox tenets.

The first degree in this classification, or the exclusion
of dissidents from trust and power, though it be always
incumbent on those who maintain it to prove its necessity,

may, under certain rare circumstances, be conducive to

the political well-being of a state ; and can then only be
reckoned an encroachment on the principles of toleration

when it ceases to produce a public benefit sufficient to

compensate for the privation it occasions to its objects.

Such was the English test act during the interval between.

1672 and 1688. But, in my judgment, the instances
which the history of mankind affords, where even these
restrictions have been really consonant to the soundest

Eolicy, are by no means numerous. Cases may also

e imagined where the free discussion of controverted
doctrines might, for a time at least, be subjected to

some limitation for the sake of public tranquillity. I
can scarcely conceive the necessity of restraining an
open exercise of religious rites in any case, except that
of glaring immorality. In no possible case can it be
jiwtifiable for the temporal power to intermeddle with
the private devotions or doctrines of any man. But least

of aJl can it carry its inqnisition into the heart's re-

Mrcb. Let.
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cessess, and bend the reluctant conscience to an insincere

profession of truth, or extort from it an acknowledgment
of error, for the purpose of inflicting punishment. The
statutes of Elizabeth's reign comprehend every one of

these progressive degrees of restraint and persecution.

And it is much to be regretted that any writers worthy
of respect should, either through undue prejudice against

an adverse religion, or through timid acquiescence in

whatever has been enacted, have oft'ered for this odious

code the false pretext of political necessity. That neces-

sity, I am persuaded, can never be made out: the

statutes were, in many instances, absolutely unjust ; in

others, not demanded by circumstances ; in almost all,

prompted by religious bigotry, by excessive appre-

hension, or by the arbitrary spirit with which om
government was administered under Elizabeth.



170 ORIGIN OF PlFJf'KRENCES Chap. IV

CHAPTEE IV.

0!f THE LAWS OF ELIZABETH'S REIGX RESPECTING PROTESTANT
NONCONFORMISTS,

Origin of the Differences among the English Protestants—Religious Inclinations of

the Quettn—Unwillingness of many to comply with the established Ceremonies

—

Conformity enforced by the Archbishop—Against the Disposition of others—

A

more determined Opposition, about 1570, led by Cartwright—Dangerous Nature
of his Tenets—Puritans supported in the Commons—and in some measure by the

Council—Prophesyings—Archbishops Grindal and Whitgift—Conduct of the latter

In enforcing Conformity—High Commission Court—Lord Burleigh averse to

Severity—Puritan Libels—Attempt to set up Presbyterian System—House of

Commons averse to Episcopal Authority—Independents liable to severe Laws-
Hooker's Ecclesiastical Polity—Its Character—Spoliation of Church Revenues

—

General Remarks—Letter of Walsingham in Defence of the Queen's Government

The two statutes, enacted in the first year of Elizabeth,

.
commonly called the acts of supremacy and
uniformity, are the main links of the Anglican

church with the temporal constitution, and establish the
subordination and dependency of the former ; the first

abrogating all jurisdiction and legislative power of eccle-

siastical rulers, except under the authority of the crown

;

and the second prohibiting all changes of rites and dis-

cipline without the approbation of parliament. It was
the constant policy oi this queen to maintain her eccle-

siastical prerogative and the laws she had enacted. But
in following up this principle she found herself involved

in many troubles, and had to contend with a religious

Sarty quite opposite to the Romish, loss dangerous in-

eecl and inimical to her government, but full as vexa-
tious and determined.

I have in another plaoe slightly mentioned the differ-

0^1^ ^ enccs that began to spring up under Edward VI.

Um dif. between the moderate reformers who established

2SJI!?uie *^° "°^ Angl ican church, and thosewho accused
ttigiuh them of proceeding with too much forbearance
protMtuta.

-^ canting off superstitions and abuses. ITiose

diversitioB of opinion were not without some relation to
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those which distinguished the two great families of pro-

testantism in Europe. Luther, intent on his own system

ofdogmatic theology, had shown much indifference about

retrenching exterior ceremonies, and had even favoured,

especially in the first years of his preaching, that spe-

cious worship which some ardent reformers were eager

to reduce to simplicity.' Crucifixes and images, tapers

and priestly vestments, even for a time the elevation of

the host and the Latin mass-book, continued in the

Lutheran churches ; while the disciples of Zuingle and
Calvin were carefully eradicating them as popish idolatry

and superstition. Cranmer and Ridley, the founders

of the English Eeformation, justly deeming themselves
independent of any foreign master, adopted a middle
course between the Lutheran and Calvinistic ritual.

The general tendency however of protestants, even in

the reign of Edward VI., was towards the simpler forms

;

whether through the influence of those foreign divines

who co-operated in our Eeformation, or because it was
natural in the heat of religious animosity to recede as far

as possible, especially in such exterior distinctions, from
the opposite denomination. The death of Edward seems
to have prevented a further approach to the scheme oi

Geneva in our ceremonies, and perhaps in our church-
government. During the persecution of Mary's reign
the most eminent protestant clergymen took refuge in
various cities of Germany and Switzerland. They were
received by the Calvinists with hospitality and fraternal

kindness ; while the Lutheran divines, a narrow-minded
intolerant faction, both neglected and insulted them.**

Divisions soon arose among themselves about the use of

the English service, in which a pretty considerable party
was disposed to make alterations. The chief scene of

these disturbances was Frankfort, where Knox, the
famous reformer of Scotland, headed the innovators;
while Cox, an eminent divine, much concerned in the
establishment of Edward VI., and afterwards bishop of
Ely, stood up for the original liturgy. Cox succeeded
Tnot quite fairly, if we may rely on the only narrative
we possess) in driving his opponents from the city;
but these disagreements were by no means healeJ

* S^iiUn, Hist, do la Reformation, par Conrafer, ii, Ti.

>) St<7Pe'8 Cramner, 3{)^
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when the accession of Elizabeth recalled both parties

to their own country, neither of them very likely to

display more mutual charity in their prosperous hour
than tiiey had been able to exercise in a common per-

secution."

The first mortification these exiles endured on their

return was to find a more dilatory advance towards

public reformation of religion, and more of what they

deemed lukewarmnoss, than their sanguine zeal had
anticipated. Most part of this delay was owing to the

greater prudence of the queen's councillors, who felt the

pulse of the nation before they ventured on such essential

changes. But there was yet another obstacle, on which
the reformers had not reckoned. Elizabeth,

i^ciinaUoM tlio^gh rcsolutc agaiust submitting to the papal
of ih» supremacy, was not so averse to all the tenets
queen.

abjured by protestants, and loved also a moie
splendid worship than had prevailed in her brother's

reign ; while many of those returned from the Continent

were intent on copying a still simpler model. She re-

proved a divine who preached against the leal presence,

and is even said to have used prayers to the Virgin.''

But her great struggle with the refonners was about

images, and particularly the crucifix, which she retained,

with lighted tapers before it, in her chapel ; though in

the injunctions to the ecclesiastical visitora of 1559 they

* TbeM tmuactloni have been per- Smalcaldic league of the German priucea,

petuated by a tract, entitled Dincourse of wliogc bigotry would admit notie but

the Troubk-8 at Frankfort, first published mi'mbcm of the Augsburg Confession.

in 1675, and reprinted in the well-known Jewell's leltcrs to I'eter Martyr, in the

collection entitled the Phoenix. It Is appendix to Burnet's third volume, and
fairly and temperately written, though lately published more accurately, wiUi

with an avowed bias towards the puritan many of other reformers, by the Parker

party. Whatever wo read in any his- Society [1845], tlirow cunHldcrable Iif<ht

torlan on the suljcct is derived from this on tbu first two years of Kllzabcth s

authority; but the refraction U of courso reign; and show that famous preliile to

vcrydifferent through thtpageg of Collier have been what aft<-rwiu'ds would hivve

wi of Meat been calletl a precision or puritan. He
d Strypc's Antuls, if. I. There was even approved a scruple KUzabeth enter-

• Lutherau party at the beginning of her talued about her title of head of the

ivign, to which the quo<>n may be said cbnrcfa, as appertaining only to Christ.

t« have inclined, not altogetlur from But the unreasonableness of the diseon-

religion, but from policy. Id. L 6X Her ten(«d party, and the natural tcndcniy
itnatioD was very haxardous; and. In of a man who has Joined the side o(

•nler to connect herself wltti sincere (Kiwcr to deal severely with those he luia

ftUlee. she b^d tbougbU of Joining the iuti. nmde him aftorwnrda tiieir onmiur.
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are directed to liave them taken away from churclies .•

This concession she must have made very reluctantly,

for we find proofs the next year of her inclination to

restore them ; and the question of their lawfulness was
debated, as Jewell writes word to Peter Martyr, by
himself and Grindal on one side, against Parker and

Cox, who had been persuaded to argue in their favour.'

But the strenuous opposition of men so distinguished as

Jewell, Sandys, and Grindal, of whom the first declarcd

his intention of resigning his bishopric in case this return

towards superstition should be made, compelled Eliza-

beth to relinquish her project.* The crucifix was even

for a time removed from her own chapel, but replaced

about 1570.''

There was, however, one other subject of dispute be-

tween the old and new religions upon which her majesty

could not be brought to adopt the protestant side of the

question. This was the marriage of the clergy, to whicli

she expressed so great an aversion, that she would never

consent to repeal the statute of her sister's reign against

it.' Accordingly the bishops and clergy, though they

married by connivance, or rather by an ungracious per-

mission,'' saw with very just dissatisfaction their children

' Roods and relics accordingly were expected the queen to make such a retro-

broken to pieces anil burned throughout grade movement in religion as would
the kingdom, of which Collier makes loud compel them all to disobey her. Life ot

complaint. This, Strype says, gave much i'arker. Appendix, 29 ; a very remarkable

offence to the catholics ; and it was not letter.

the most obvious metbod of inducing h Strype's I'arker, 310. The arch>

them to conform. bishop seems to disapprove this as inex-
f Burnet, iii. Appendix, 290. Strype's pedient, but rather coldly : he was far

I'arker, 46. froio sharing the usual opinions on this

•» Quantum auguror, non scribam ad subject A puritan pamphleteer took the
te posthac episcopus. Eo enim jam res liberty to name the queen's chapel as

pervenit, ut aut crnces argentea) et stan- « the pattern and precedent of all super-

nese, quas nos ubique confregimus, resti- stition." Sirype's Annals, i. 471.

tuend» sint, aut episcopatus relinquendi. i Bumel, ii. 395.

Burnet, 294. I conceive that by cnuxs k One of the injunctions to the visitors

we are to understand crucifixes, not of 1559, reciting the offence and slander

mere crosses; though I do not find the to the church that had arisen by lack ot

word, even in I)u Cimge, used in the for- discreet and sober behaviour in many
mer sense. Sandys writes tliat he had ministers, both in choosing of their wives

nearly been deprived for expressing him- and in living with them, directs that no

self warmly against images. Id. 296. priest or deacon shall marry without the

Other proofs of the text may be found in allowance of the bishops, and two justice*

the same collection, as well as In Strype's of the peace dwelling near the woman'i

Annals, and his Life of Parker. Even abode, nor without the consent of her

P«rker seems, on one occasion, to have parents or kinsfolk or, for want of thee«
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treated by the law as the offspring of concubinage." This
continued, in legal strictness, till the first year of James,
when the statute of Mary was explicitly repealed ; though
I cannot help suspecting that clerical marriages had been
tacitly recognised, even in coTirts of justice, long before
that time. Yet it appears less probable to derive Eliza-

beth's prejudice in this respect from any deference to the
Roman discipline, than from that strange dislike to the
most lawful union between the sexes which formed one
of the singularities of her character.

Such a reluctance as the queen displayed to return in

every point even to the system established under Edward
was no slight disappointment to those who thouglit that

too little had been effected by it. They had beheld at

Zurich and Geneva the simplest and, as they conceived,
the purest form of worship. They were persuaded that

the vestments still worn by the clergy, as in the days of

of ber master or mistress, on pain of not

being permitted to exercise the ministry

or hold any benefice ; and that the mar-
riages of bishops should be approved by
the metropolitan, and also by com-

missioners appointed by the queen. So-

raers Tracts, 1. 66. Burnet, ii. 398. It

is reasonable to suppose tliat when a host

of low-bred and illiterate priests were at

once released from the obligation to celi-

bacy, many of them would abuse their

liberty improvidently, or eren icazidal-

oiuly; and this probably had increased

Klizabeth's prejudice against clerical

matrimony. But I do not suppose tliat

this ii\Junction was ever much regarded.

Some time afterwards (Aug. 1661) shit

pot forth another extraordinary injunc-

tion, that no member of a college or

cathedral tbould nave his wife living

within iU precincts, under pain of forfi-lt-

Ing all bis prcfermcntii. Cecil iiciit this

to I'urker, telling liim at the rnme time

that it wax with great diniculty he had

prevented the queen from alt(;getbcr for-

Mdding the marriage of prlMta. Lif* of

P. 107. And th« archbishop himself

ays, in the letter above mentioned, " I

was In a horror to hear surb words to

cvime from her mild nature and Chria-

tianly learned conactoDoa u aba apaka

OMiremlng God's boly ordlnaaM and Id-

iiltiitlon of matrimony."
" Sandyr -vrltes to Parker, April, 16M,

"The queen's majesty will wink at it,

but not stablish it by law, which is no-

thing else but to bastard our children."

And decisive proofs are brought by Strype

that the marriages of the clergy were not

held legal in the first part, at lea^t, of

the queen's reign. Ellzabetii herself,

after having been sumptuously enter-

tained by the archbishop at Lambeth,
took leave of Mrs, I'arker with the follow-

ing courtesy: "Madam (the style of it

married lady) 1 may not call you ; mt>.
tras (the appellation at that time of an
unmarried woman) 1 am loth to call you ;

but liowever 1 thank you for your goo«l

cheer." This lady is styled, in deeds

made while hor husband was archbishop,

I'arker alias IlarUttan, which was her
maiden name. And she dying before her
husband, her brotlier is called her heir-

at-law, tliough she left children. But the

archbishop procured letters of Icgitiniu-

llrm. In order ti) rendor them ca[)able ol

inheritance. Life of I'arker, p. 611.

Others did the same. Annals, i. t). Yet
such letters were, I conceive, beyond tlie

queen's power to grant, and could nut

have obtained any regard in a court of

law.

In the diixwse of Bangor It was usual

for the clergy, sonM years after Kllm
beth's secession, to pay the bishop fur a
licence to keep a concubine Stry|ie«

I'arker, SU3.
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popery, though in themselves indift'erent, led to erro

neous notions among the people, and kept alive a recol-

lection of former Buperstitions, which would render their

return to them more easy in the event of another political

revolution." They disliked some other ceremonies for

the same reason. These objections were by no means
confined, as is perpetually insinuated, to a few discon-

tented persons. Except archbishop Parker, who had
remained in England during the late leign, and Cox,

bishop of Ely, who had taken a strong part at Frankfort

against innovation, all the most eminent churchmen,
such as Jewell, Grindal, Sandys, Nowell, were in favour

of leaving off the sui-plice and what were called the

popish ceremonies." Whether their objections are to be

deemed naiTow and frivolous or othei'wise, it is incon-

sistent with veracity to dissemble that the queen alone

was the cause of retaining those observances to which
the great separation from the Anglican establishment is

ascribed. Had her infliience been withdrawn, surplices

and square caps would have lost their steadiest friend

;

and several other little accommodations to the prevalent

dispositions of protestants would have taken place. Of
this it seems impossible to doubt, when we read the

proceedings of the convocation in 1562, when a proposi-

tion to abolish most of the usages deemed objectionable

was lost only by a vote, the numbers being 59 to SS.""

In thus restraining the ardent zeal of reformation,

Elizabeth may not have been guided merely by her own
prejudices, without far higher motives of prudence and
even of equity. It is difficult to pronounce in what prc-

Bamet, iii. 305, Grindal, when first named to the see oi

" Jewell's letters to BulUnger, in Bur- London, had his scruples about wearing

net, are full of proofs of his dissatisfac- the episcopal habits removed by Peter

tion ; and those who feel any doubts Martyr. Strype's Grindal, 29.

may easily satisfy themselves from the P It was proposed on thL« occasion to

same collection, and from Strype as to abolish all saints' days, to omit the cross

the others. The current opinion, that in baptism, to leave kneeling at the com-

these scruples were imbibed during the munion to the ordinary's discretion, to

banishment of our reformers, must be take away organs, and one or two more

received with great allowance. The dis- of the ceremonies then chiefly in dispate.

like to some parts of the Anglican ritual Burnet, lil. 303, and Append. 319. Strype,

had begun at home ; it had broken out I 297, 299. Nowell voted in the mi
at Frankfort; it is dispUyed In all the i.otity. It can hardly be going U>o fart*

early documents of Elizabeth's reign by suppose that some of the ni^orily wcin

the English divines, far more warmly attAcbed to the eld religion,

thaa by tbr'ir Swiss correspondents.
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portion the two conflicting religions were blended on

her coming to the throne. The reformed occupied most

large towns, and were no doubt a more active and power-

ful body than their opponents. Nor did the ecclesiastical

visitors of 1659 complain of any resistance, or even un-

willingness, among the people ."^ Still the Romish party

1 Jewell, one of these visitors, writes

kfterwards to Martyr, " Invenlmus nbi-

que animos multitudinis satis propensos

ud religionem ; ibi etiam, ubi omnia pu-

tabantur fore difflcillima. .... Si quid

crat obstinate malitis, id totum erat in

presbytens, illis prsesertiro, qui aliquando

Btetissent a nostra sententift." Burnet, iii.

Append. 289. The common people in

London and elsewhere, Stiype says, took

»n active part in demolishing images;

the pleasure of destruction, 1 suppose,

mingling with their abhorrence of idol-

stry. And during the conferences held

;n Westminster Abbey, Jan. 1559, be-

tween the catholic and protestant divines,

the populace, who had been admitted as

spectators, testified such disapprobation

of the former, that they made It a pre-

text for breaking off the argument There

was indeed such a tendency t« anticipate

the government in refonnation as neces-

sitated a jirotUamation, Dec 28, 1668,

silencing preachers on both sides.

Mr. Butler «ys, from several circum-

stances it Is evident that a great majority

of the nation then inclined to the Roman
catholic religion. Mem. of English Catho-

lics, I. M6. But his proofs of this are

fxtrcmely weaJc. The attachment he

supp<wes to have existed in the laity to-

wards their poHtont may well be doubt/Ml

;

it could not be founded on the natural

,$ruunds of esteem ; and if lUshton, the

conttnuator of Bundcm do Schlsmate,

whom he quotes, wtys that one tliird of

tlie nation was protestant, we may surely

d<juble the calculation of so dctenniond a

papist As to the Influence which Mr. K.

alleges the court to have employed in

•slecilons for Kllzaltelh's llrnt parllumcnt,

the argument would i-qually prove that

the rnnjorlty wm proteMuit under Mary,

•lnc« she had racourse to Um MHoe maaoa.

Tb« wbol* leoor of hlitorical docamenU

ht EUialMth's rslgn proTM that the catho*

Ika KiOQ bacaoM a mlnortlj, and still

vxira anoog tbo ennunoo people tuati tJUi

gentry. The north of England, where
their strength lay, was in every respect

the least important part of the kingdom.
Even according fo Dr. Lingard, who thinks

fit to claim half the nation as catholic in

the middle of this reign, the number of

recusants certified to the council under
23 Eliz. c. 1, amounted only to fifty thou-

sand ; and, if we can trust the authority

of other lists, they were much fewer be-

fore the accession of James. This writer,

I may observe in passing, has, through
haste and thoughtlessness, misstated a
passage he cites from Murden's State

Papers, p. 605, and confounded the persons

suspected for religion in the city of Lon-
don, about the time of the Armada, with
the whole number of men fit for aims;
thus making the firmer amount to seven-
teen thousand and eighty-three.

Mr. Butler has taken up so paradox-
icjil a notion on this subject, that he
literally maintains the catholics to have
been at least one half of the people at the

epoch of iho Uunpowder-plot VoL i.

p. 296. We should be glad to know at

what time he supposes the grand apos-
tacy to have been consummated. Cardinal
Beutlvogllo gives a very dlfTcrent ac-

count; reckoning the real catliollcs, such
aa did not make profession of heresy, at

only a thirtieth jxirt of the whole;
though be supposes tliat four-fifths might
become such, from secret inclination or

general IndHlcrence, If It were once esta-

hllsh<'d. Opere di Ilcntivogllo, p. 83
e<llt I'arls, 164S. But 1 presume neither

Mr. Butler nor Dr. Lingard would owu
thette adiajihorutt.

The lutier writer, on the other hand,
reckotiM till' ilugonota of Franoa, socn
alter l&tio, at only one hundredth part of

the natliiti, <|uoting for this Casteliuku, an
useful memoir-writer, but no authority

on a matter of calculation. I'he stem
spirit of Collgnl, atium amimtu CaUmit,

rising above all misfortune, and uncuti-

quorablc except bjr Uie darkest treat hei y,
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was extremely numerous: it comprehended the far

greater portion of the beneficed clergy, and all those

who, having no turn for controversy, clung with pious

reverence to the rites and worship of their earliest asso-

ciations. It might be thought perhaps not very repug-

nant to wisdom or to charity that such persons should

be won over to the refonued faith by retaining a few
indifferent usages, which gratified their eyes, and took

oif the impression, so unpleasant to simple minds, ot

religious innovation. It might be urged that, sliould

even somewhat more of superstition remain a while
than rational men would approve, the mischief would
be far less than to diive the people back into the arms
of popery, or to expose them to the natural consequences
of destro}'ing at once all old landmarks of reverence,

—

a dangerous fanaticism, or a careless in-eligion. I know
not ill what degree these considerations had weight with
Elizabeth ; but they were such as it well became her to

entertain.

We live, however, too far from the period of het

accession to pass an unqualified decision on the course

of policy which it was best for the queen to pursue.

The difficulties of effecting a compromise between two
intolerant and exclusive sects were perhaps insuperable

In maintaining or altering a religious establishment, it

may be reckoned the general duty of governments to

respect the wishes of the majority. But it is also a rule

of human policy to favour the more efficient and deter-

mined, which may not always be the more numerous,
party. I am far from being convinced that it would not
have been practicable, by receding a little from that

uniformity which governors delight to presciibe, to have
palliated in a great measure, if not put an end for a time

to, the discontent that so soon endangered the new
establishmen* The frivolous usages, to which so many
frivolous objections were raised, such as the tippet and
surplice, the sign of the cross in baptism, the ring in

matrimony, the posture of kneeling at the communion.

is suflfldently admirable without reducing in tlie beginning of the next century

bis party to so miserable a fraction. The when proscriptioi and massacre, luk»

Calv-inists at this time are reckoned by warmness and seW-fciterest, had tbinnej

iome at one fourtti, but more frequently their ranKS. they are estimated by BeDti-

»t one tenth, cf tne Kierwh n.Viori. F.yen voglio (ubi lupra) at one flfteenUi.

VOL. lu H
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might have been left to private discretion, not possibly

without some inconvenience, but with less, as I con-

ceive, than resulted from rendering their obsei"vance in-

dispensable. Nor should we allow ourselves to be

turned aside by the common reply, that no concessions

of this kind would have ultimately prevented the dis-

union of the church upon more essential differences than

these litigated ceremonies ; since the science of policy,

like that of medicine, must content itself Avith devising

remedies for immediate danger, and can at best only

retard the progress of that intrinsic decay which seems

to be the law of all things human, and through which
every institution of man, like his earthly frame, must
one day crumble into ruin.

The repugnance felt by a large part of the protestant

. ^ clergy to the ceremonies with which Elizabeth

iicM of many would not conscnt to dispense, showed itself

wi^^^ in irregular transgressions of the uniformity
established prescribed by statute. Some continued to wear
ceremonies,

^^iq habits, others laid them aside; the com-
municants received the sacrament sitting, or standing,

or kneeling, according to the minister's taste ; some
baptized in the font, others in a basin ; some with the

sign of the cross, others without it. The people in

London and other towns, siding chiefly with the male-
contents, insulted such of the clergy as observed the

prescribed order.'' Many of the bishops readily connived
at deviations from ceiemonies which they disapproved.

Some, who felt little objection to their use, were against

imposing them as necessary.' And this opinion, which
led to very momentous inferences, began so much to

prevail, that we soon find the objections to conformity
more grounded on the unlawfulness of compulsory regu-
lations in the church prescribed by the civil power,
than on any special impropriety in the usages them-
selves. But this principle, which perhaps the scrupulous
party did not yot very fully avow, was altogether in-

oompatiblo with the sapromacy vested in the queen, of

which fairest flower of nor prerogative she was abund-

'Strype'i Purker, 163, 163. Cc/.iur, iVolU, for having made a man do penuict
Mt. lu Um Laaadowoe Collection, vol. for adultery in a aquare cap.

«11i. 4T, U a letter from Parker, April ' Strype't Pkrlnr, IIT. IT*,

1646 snmpl^irlng of Turner, dmn oi
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antly tenacious. One thing was evident, that the puritan

malecontents were growing every day more numerouK,
more determined, and more likely to win over the

generality of those who sincerely favoured the protestant

cause. There were but two lines to be taken ; either to

relax and modify the regulations which gave offence, or

to enforce a more punctual observation of them. It

seems to me far more probable that the former course

would have prevented a great deal of that mischief

which the second manifestly aggravated. For in this

early stage the advocates of a simpler ritual had by no
means assumed the shape of an embodied faction, which
concessions, it must be o^\^led, are not apt to satisfy,

but numbered the most learned and distinguished por-

tion of the hierarchy. Pai'ker sto<jd nearly alone on the

other side, but alone more than an equipoise in the

balance, through his high station, his judgment in

matters of policy, and his knowledge of the queen's dis-

position. He had possibly reason to apprehend that

Elizabeth, irritated by the prevalent humour for altera-

tion, might burst entirely away from the piotestant

side, or stretch her supremacy to reduce the church into

a slavish subjection to her caprice.' This might induce
a man of his sagacity, who took a far wider view of civil

affairs than his brethren, to exert himself according to

her peremptory command for universal conformity. But
it is not easy to reconcile the whole of his conduct to

this supposition ; and in the copious memorials of Strj-pe

we find the archbishop rather exciting the queen to

rigorous measures against the puritans than standinfg in

need of her admonition.'

The unsettled state of exterior religion which has

• This apprehension of Elizabeth's tak- the queen to proceed. Her wavering

ing a disgust to protestantism is intimated conduct, partly owing to caprice, partly

In a letter of bishop Cox, Strype's Parker, to insincerity, was naturally vexatious

229. to a man of his firm and ardent temper.

t Parker sometimes declares himself Possibly he might dissemble a Utile in

willing to see some indulgence as to the writing to Cecil, who was against driving

habits and other matters ; but the queen's the puritans to extremities. But, on the

commands being peremptory, he had reviewofhis whole behaviour, he must be

thought it his duty to obey them, though reckoned, and always has been reckoned,

forewarning her that the puritan minis- the most severe disciplinarian of Jiliza-

ters would not give way : 225, 227. This, beth's first hierarchy, though more vio.

however, is not consistent with other lent men came al'terwiids;

PMsages, where he appears to importune

N 2
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toen mentioned lasted till 1565. In the beginning of

Conformity that year a determination was taken by the

the^it^^^
queen, or rather perhaps the archbishop, to put

bishop a stop to all irregularities in the public service.

^^fti*" He set forth a book called Advertisements,
of others, containing orders and regulations for the dis-

cipline of the clergy. This modest title was taken in

consequence of the queen's withholding her sanction of

its appearance, through Leicester's influence." The pri-

mate's next step was to summon before the ecclesiastical

commission Sampson, dean of Christchurch, and Hum-
phrey, president of Magdalen college, Oxford, men of

signal nonconformity, but at the same time of such

eminent reputation that, when the law took its course

against them, no other offender could hope for indul-

gence. On refusing to wear the customary habits,

Sampson was deprived of his deanery; but the other

seems to have been tolerated." This instance of severity,

as commonly happens, rather irritated than intimidated

the puritan clergy, aware of their numbers, their popu-

larity', and their powerful friends, but above all sustained

by their own sincerity and earnestness. Parker had
taken his resolution to proceed in the vigorous course

he had begim. He obtained from the queen a procla-

mation, peremptorily requiring a conformity in the use

of the clerical vestments and other matters of discipline.

The London ministers, summoned before himself and
their bishop Grindal, who did not very willingly co-

operate with his metropolitan, were called upon for a
promise to comply with the legal ceremonies, which
thirty-seven out of ninety-eight refused to make. They
were in consequence suspended from their ministry, and
rtioir livings put in sequestration. But those imfor-

timately, as was the case in all this reign, wore the most
conspicuous both for their general character and for

their talent in preaching."

Whatever deviations from uniformity oxistofl wilhin

the pale of the Anglican church, no attempt had hithoi-to

"fltrype'iAniuklf, 416. Life of Parker, Tarkor, 184. Sampson had refuted a

159. Soma yean aftar thcaa Advertlxe- lilslinprlR on account of thesd ccrcroonloft

m<>nU obtBlocd tiie qtMan'a aancilon, and Ilimii'i, ill. 202.

fot th" nama of Articlaa and OrdinAnna. y Mfo of rarkcr, 214. Slrypfl mys, |v

id. ISO. 3a3,thatthoiiiiHp<'iidodmiiitiilnr«preuch(Ml

(Mrypa'a Arinala, 4ie, 430. Llfo of again after a little time by cunnlvanoa.
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been made to form separate assemblies ; nor could it be
deemed necessary while so much indulgence had been
conceded to the scrupulous clergy. But they were now
reduced to determine whether the imposition of those

rites they disliked would justify, or render necessary,

an abandonment of their ministry. The bishops of that

school had so far overcome their repugnance, as not only
to observe the ceremonies of the church, but, in some
instances, to employ compulsion towards others.* A
more unexceptionable, because more disinterested, judg-
ment was pronounced by some of the Swiss reformers, to

whom our own paid great respect—Beza, Gualter, and
BuUinger; who, while they regretted the continuance
of a few superfluous rites, and still more the severity

used towards good men, dissuaded their friends from
deserting their vocation on that account. Several of

the most respectable opponents of the ceremonies were
equally adveree to any open schism.' But the ani-

mosities springing from heated zeal, and the smart of

what seemed oppression, would not suffer the English
puritans generally to acquiesce in such temperate coun-
sels. " They began to form separate conventicles in

London, not ostentatiously indeed, but of course without
the possibility of eluding notice. It was doubtless
worthy of much consideration whether an established

church-government could wink at the systematic disre-

gard of its discipline by those who were subject to its

jurisdiction and partook of its revenues. And yet there

were many important considerations, derived from tho
posture of religion and of the state, which might induce
cool-headed men to doubt the expediency of too much
straitening the reins. But there are few, I trust, who

Jewell is said to liars become strict from their own, as to the necessity oi

In enforcing the use of the surplice. An- baptism. In Strype's Annals, 601, w»
nals, 421. have the form of an oath taken by all

" Strype's Annals, i. 423, ii. 316 ; Life midwives to exercise their calling witli-

of Parker, 243, 348. Burnet, ill. 310, out sorcery or superstition, and to bap-

325, 337. Bishops Grindal and Horn tize with the proper words. It was
wrote to Zurich, saying plainly it was abolished by James I.

)iot their fault that the habits were not Beza was more dissatisfied than the

laid aside, with the cross in baptism, the Helvetic divines with the state of tlie

use of organs, baptism by women, &c.. English church—Annals . 462 ; Collier

p. 314. This last usage was much in- Q03—but dissuaded the puritans from
velghed against by the Calvinists,becaus» separation, and advised them rather U
It involved a theolo^csd tenet difierinn comply with the ceremonies. Id. 511,
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can hesitate to admit that ttie puiitan clergy, after being
excluded from their benefices, might still claim from a
\ust government a peaceful toleration of their particular

woi-ship. This it was vain to expect from the queen's
arbitrary spirit, the imperious humour of Parker, and
that total disregard of the rights of conscience which
was common to all parties in the sixteenth century.

The first instance of actual punishment inflicted on pro-

testant dissenters was in Jtme, 1567, when a company
of more than one hundred were seized during their

religious exercises at Plummer's Hall, which they had
hired on pretence of a wedding, and fourteen or fifteen

of them were sent to prison.*" They behaved on their

examination with a rudeness, as well as self-sufficiency,

that had already begun to characterise the puritan
faction. But this cannot excuse the fatal error of mo-
lesting men for the exercise of their own religion.

These coercive proceedings of the archbishop were
feebly seconded, or directly thwarted, by most leading

men both in church and state. Grindal and Sandys,

successively bishops of London and archbishops of York,
were naturally reckoned at this time somewhat favour-

able to the nonconforming ministers, whose scruples

they had partaken. Parkhurst and Pilkington, bishops of

Norwich and Durham, were openly on their side." They
had still more effectual support in the queen's council.

The earl of Leicester, who possessed more power than
any one to sway her wavering and capricious temper,

the earls of Bedford, Huntingdon, and Warwick, re-

garded as the steadiest protcstants among the aristocracy,

the wise and grave lord keeper Bacon, the sagacious

Walflingham, the experienced Sadler, the zealous KnoUys,
considered those objects of Parker's severity either as

demanding a purer worship than had been established

in the church, or at least as worthy by their virtues

and services of more indulgent treatment.** Cecil him-
self, though on intimate terms with the archbishop, and
conourring generally in his measures, was not lar re-

moved from the latter way of thinking, if his natural

Strypo'i 1At9 of Parker, 313. lif* d Id. 226. The church tiad but two oi

•rnrlniUil, 114. throo Mends, Strype eayii, In the oonnrt
* Uumet, UJ. 310. Strjrpe'i lukcr ab<JUt 1672, of wliutn Cecil wm the rhlof.

IM, et aUM. Id. 3M.
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caution and extreme dread at this junctuie of losing the

queen's favour had permitted him more unequivocally
to express it. Those whose judgment did not incline

them towards the puritan notions respected the scruples

of men in whom the reformed religion could so implicitly

confide. They had regard also to the condition of the

church. The far greater part of its benefices were sup-

plied by conformists of very doubtful sincerity, who
would resume their mass-books with more alacrity than
they had cast them aside." Such a deficiency of pro-

ttsstant clergy had been experienced at the queen's
accession, that for several years it was a common practice

to appoint laymen, usually mechanics, to read the service

in vacant churches.' These were not always wholly
illitemte ; or if they were, it was no more than might be
said of the popish clergy, the vast majority of M'hom
were destitute of all useful knowledge, and could read
Jittle Latin.^ Of the two universities, Oxford had become

' Burnet says, on the authority of the

visitors' reports, that, " out of 9400 bene-

ficed clergymeu, not more than about

aoo refused to conform. This caused for

Bume years just apprehensions of the

danger into which religion was brought

by their retaining their affections to the

old superstition; so that," he proceeds,

" if queen Klizabeth had not lived so

long as she did, till all that generation

was dead and a new set of men better

educated and principled were grown up
and put in their rooms ; and if a prince

of another religion had succeeded before

that time, they had probably turned about

again to the old superstition as nimbly

as they had done before in queen Mary's

days," Vol. ii. p. 401. It would be easy

to multiply testimonies out of Strype to

the papist inclinations of a great part of

the clergy in the first part of this reign.

They are said to have been sunk in

uperstitiou and looseness of living An-
nals, i. 166.

fStrype's Annals, 138. 177. Collier,

436, 465. This seems to show that more
churches were empty by the desertion of

popish incumbents than the foregoing

note would lead us to suppose. I believe

that many went off to foreign parts from

time to time who had complied in 1559,

and others ware put out cf their livings.

The Komau cttboUc writers make out

a longer list than Burnet's calculati(ni

allows.

It appears from an account sent in to

the privy council by Parkhurst, bishop
of Norwich, in 1562, that in his diocese

more than one third of the benefices were
vacant. Annals, i. 323. But in Ely,

out of 152 cures, only 52 were served in

1560. L. of Parker, 72.

8 Parker wrote in 1561 to the bishops

of his province, ei\joining them to send

him certificates of the names and quali*

ties of all their clergy ; one column, in

the form of certificate, was for learning :

"And this," Strype says, "was com-
monly set down—Latin^ aliqua verba

intelligit. Latino utcunque intelligit,

Latins panca intelligit," kc. Sometfmea,

however, we find ductus. L. of Parker,

95. But if the clergy conld not read the

language in which their very prayers

were composed, what other learning or

knowledge could they have? Certainly

none ; and even those who had gone far

enough to study the school logic and
divinity do not deserve a much higher

place tlian the wholly uninstruct*'d. The
Greek tongue was never generally taught

in the universities or public schools till

the Reformation, and perhaps not so soon.

Since this note was written, a letter

of Gibson has been published in Popys'

Memoirs, vol. li. P- IH, ment'ouiug •
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BO strongly attached to the Eomish side during the lato

reign, that, after the desertion or expulsion of the most
zealous of that party had almost emptied several colleges,

it still for many years abounded with adherents to the
old religion.** But at Cambridge, which had been equally
popish at the queen's accession, the opposite faction soon
acquired the ascendant. The younger students, im
bibing ardently the new creed of ecclesiastical liberty,

and excited by puritan sermons, began to throw off their

surplices, and to commit other breaches of discipline,

from which it might be inferred that the generation to

catalogue he had found of the clergy in

the archdeaconry of Middlesex, a.d. 1 563,

with their qualiScations annexed. Iliree

only are described as docti Ijitine et

(jraicfe; twelve are called docti simply;
nine Latin^ docti ; thirty-one l^tinfe

mediocriter intelligentes ; forty-two Iji-

tin6 perperam, ntcunque aliquid, pauca
verba, &c., intelligentes ; seventeen are

non docti or indocti. If this was the

case in London, what can we think of

more remote parts ?

> In the stniggle made for popery at

the queen's accession, the lower house of

convocation sent up to the bisliops five

articles of faith, all stron^tly Iloman

catholic. These had previously been

transmitted to the two universities, and

returned with the hands of the greater

part of the doctors to the first four. Tlio

flfUi theyicrupled,a8 tremliing Uk) much
on the queen's temporal power. Ilurnet,

il. 38R, 111. 269.

Strypo Bays the universities were so

addicted to popery, that for some years

few educated In them were ordained.

Lift of Orlndal, p. 60. And Wood's

Antiqultlea of the University of Oxford

rontaini many proofsof its nttJiclininnt to

th; old religion. In Exeter Coliego, as

late OS 1678, there were not above four

protestonta out of eighty, "all the rest

aecrat or open Roman affectionarlcs."

TbMa cblefljrcaaw fh»n the west, " whcm
popery greatly prerailed, and the gentry

rore bred up In that rellglcin." Strype'a

Annala, IL 639. Bat afterwanU Wood
caoplaiDa, "tbrongb the Influanoe of

Hanpbray and Raynolda (the latt«r of

wbOD baeame dlrlnlty laoturar on iecro>

Uiy WaUiogbam't fonndatien In iSMt

the disposition of the times, and the long

continuance of the earl of Leicester, the

principal patron of the puritanical fac-

tion, in the place of chancellor of Oxford,

the face of the university wos so much
altered that there was little to be seen in

it of the church of England, according to

the principles and positions upon which

it was first reformed." Hist, of Oxford,

vol. ii. p. 228. Previously, however, to

this change towards puritanisni, the uni-

versity had not been Anglican,but popish,

which Wood liked much better than the

first, and nearly as well as the second.

A letter from the university of Oxford

to Elizabeth on her accession (Heme's
edition of hoper's Life of More, p. 173>

shows the accommodating character of

these academies. They extol Mary as

an excellent queen, but are consoled by
the thought of her excellent successor.

One sentenc<! is curious: " Cum po<n"

/rotrt',«wort,nihIl fuerit repiiblicfl carlus,

religiont optatiiu, verfl glorlH dulcius;

cum In hllc fanilllA hn laudcs floruerint

vcli(-menter confidimus, &c., que ejusdem

Rtlrpit sis, cosdem cupidissinie prosecu-

turnm." It was a singular train of com-

plaisance to pmlH<! Henry's, Edward'a,

and Mary's religious si'iitinicnts in tlia

same breath; but the queen might at

leaat learn Uilt from It, that, whether she

fixed on one of their creeds, or devised a
now one for benelf, she waa sure of the

ac(|ulcicenc« of this ancient and learned

IxKly. A ptecrding letter to cnrdlnul

I'otc, In which the times of Henry and

Edward aie treated more cavalierly,

••mi by the style, which U very elegant,

ti) have been the production of Uif lamt

fin.
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come would not be less apt for innovation than the

present.'

The first period in the history of puritanism includes

the time from the queen's accession to 1570, j^^^^
during which the retention of superstitious determined

ceremonies in the church had been the sole "^^fj"^,
avowed ground of complaint. But when these w by

obnoxious riles came to be enforced with
twrij^t

unsparing rigour, and even those who voluntarily re-

nounced the temporal advantages of the establishment

were hunted from their private conventicles, they began
to consider the national system of ecclesiastical regimen

&s itself in fault, and to transfer to the institution of

episcopacy that dislike which they felt for some of the

prelates. The ostensible founder of this new school

(though probably its tenets were by no mejins new to

many of the sect) was Thomas Cai-twnght, the Lady
Margaret's professor of divinity at Cambridge. He began
about 1570 to inculcate the unlawfulness of any foim
of church-government, except what the apostles had
instituted, namely, the presbyterian. A dese^^'ed re-

putation for virtue, learning, and acuteness, an ardent

zeal, an inflexible self-confidence, a vigorous, rude, and
arrogant style, marked him as the formidable leader of a

religious faction.'' In 1572 he published his celebrated

Admonition to the Parliament, calling on that assembly
to refonn the various abuses subsisting in the ,^

1 1 -T l^ • ± !• 1 1 1 •• i>angerou8
clnirch. in this treatise such a hardy spmt nature of

of innovation was displayed, and schemes of ^ **»*'«•

ecclesiastical policy so novel and extraordinary were

I The fellows and scholars of St John's nals, i. 441. Life of Parker, 194. Cam
College, to the number of three hundred, bridge had, however, her catholics, aa

threw off their hoods and surplices, in Oxford had her puritans, of whom Dr.

1565, without any opposition from their (-aius, founder of the college that bears

master, till Cecil, as chancellor of the his name, was among the most remark-

university, took up the matter, and in- able. Id. 200. The chancellors of Ox •

sisted on their conformity to the esta- ford and Cambridge, Leicester and Cecil

Wished regulations. This gave much dis- kept a very strict hand over them, esp^
tatisfaction to the university; not only cially the latter, who seems to have acted

the more intemperate party, »>it many as paramount visitor over every college,

beads of colleges and grave men, among making them reverse any act which h«

whom we are rather surprised to find the disapproved. Strype, passim

name of Whitgift, interceding with their k Strype's Annals, i. 583. Llf«

chancellor for some mitigation as tj these of Parker, 312, 34T. Life of V'hit<jlft

unpalatable observances. Strype's An- 27
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developed^ that it made a most important epoch in ihe
contest, and rendered its termiDation far more improbable.
The hovx for liberal concessions had been suffered to

pass away ; the archbishop's intolerant temper had taught
men to question the authority that oppressed them, til]

the battle was no longer to be fought for a tippet and a
surplice, but for the whole ecclesiastical hierarchy, inter-

woven as it was with the temporal constitution of

England.
It had been the first measure adopted in throwing oil

the yoke of Eome to invest the sovereign with an
absolute control over the Anglican church ; so that no
part of its coercive discipline could be exercised but
by his authority, nor any laws enacted for its govem-
ince without his sanction. This supremacy, indeed,

both Henry VIII. and Edward VI, had carried so far,

that the bishops were reduced almost to the rank of

temporal oflScei's taking out commissions to rule their

dioceses during the king's pleasure ; and Cranmer had
prostrated at the feet of Heniy those spiritual functions

which have usually been reckoned inherent in the order
of clergy. Elizabeth took some pains to soften, and
almost explain away, her supremacy, in order to con-
ciliate the catholics ; while, by means of the High
Commission court, established by statute in the first

year of her reign, she was practically asserting it with
no little despotism. But the avowed opponents of this

prerogative were hitherto chiefly those who looked to

Rome for another head of their church. The disciples

of Cartwright now learned to claim an ecclesiastical

independence, as unconstrained as any that the Komish
priesthood in the darkest ages had usurped. " No civil

magistrate in councils or assemblies for church matters,"
bo says in his Admonition, " can either be chief-

moderator, over-ruler, judge, or determiner ; nor lias he
such authority as that, without his consent, it should
not bo lawful for ecclesiastical persons to make any
church orders or ceremonies. Church matters ought
ordinarily to be handled by church officers. The
principal direction of them is by God's ordinance com-
xnittea to the ministers of the church and to the ecole-

iastical governors. As thcKo meddle not with the
baking oivil laws, so the civil magivtrate ouglit not to
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ordain ceremonies, or determine controversies in ihe

church, as lc»ng as they do not intrench upec his

temporal authority. 'Tis the prince's province to piotect

and defend the councils of his clergy, to keep the peace,

to see their decrees executed, and to punish the con
tomners of them; but to exercise no spiritual juris-

diction."" " It must be remembered," he says in

another place, " that civil magistrates must govern the

church according to the rules of God, prescribed in his

\vord ; and that, as they are nurses, so they be servants

unto the church ; and as they rule in the church, so they
must remember to submit themselves unto the church,
to submit their sceptres, to throw down their crowna
before the church, yea, as the prophet speaketh, to lick

the dust otf the feet of the church."" It is difficult to

believe that I am transcribing the words of a protestant

writer; so much does this passage call to mind the tones of

infatuated arrogance which had been heard from the lips

of Gregory VII. and of those who trod in his footsteps."

The strength of the protestant party had been derived,

both in Germany and in England, far less from their

superiority in argument, however decisive this might
be, than from that desire which all classes, and especially

the higher, had long experienced to emancipate them-
selves from the thraldom of ecclesiastical jurisdiction.

For it is ever found that the generality ofmankind do not

"• Cartwright's Admonition, quoted In master ; he had himself become a sort

Neal's Hist, of Puritans, i. 88. of prophet-king at Geneva. And Collier

" Madox's Vindication of Church of quotes passages from Knox's Second

England against Neal, p. 122. This Blast inconsistent with any government,

writer quotes several very extravagant except one slavishly subservient to the

passages from Cartwright, which go to church. P. 444. The non-juring bi^
prove irresistibly that he would have torian holds out the hand of fellowship

made no compromise short of the over- to the puritans he abhors, when they

throw of the established church (p. Ill, preach up ecclesiastical independence.

&c) " As to you, dear brethren," he said Collier liked the royal supremacy as little

in a puritan tract of 1570, " whom God as Cartwright; and in giving an account

hath called into the brunt of the battle, of Bancroft's attack on the nonconfor.

the Lord keep you constant, that ye yield niists for denying it, enters upon a long

neither to toleration, neither to any other discussion in favour of an absolute eman-
subtle persuasions of dispensations and cipation from the control of laymen. P.

licences, which were to fortify their 610. He does not even approve the de-

Romish practices ; but, as you fight the termination of the Judges in Cawdre/g
Lord's fight, be valiant" Madox, p. case (5 Coke's Reports), though against
287. the nonconformists as proceeding on a

° These principles had already been wrong principle of setting up the state
broached by those who called Calrin abore the church. P. t34.
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BO much as give a hearing to novel systems in religion,

till they have imbibed, from some cause or other, a secret

distaste to that in which they have been educated. It

was therefore rather alarming to such as had an acquaint-
ance with ecclesiastical history, and knew the encroach-
ments formerly made by the hierarchy throughoutEurope,
encroachments perfectly distinguishable from those of the
Eoman see, to perceive the same pretensions urged, and
the same ambition and arrogance at work, which had
imposed a yoke on the necks of their fathers. With what-
ever plausibility it might be maintained that a connexion
with temporal magistrates could only corrupt the purity
and shackle the liberties of a Christian church, this

argument was not for them to urge who called on those
magistrates to do the church's bidding, to enforce its

decrees, to punish its refractory members ; and while
they disdained to accept the prince's co-operation as
their ally, claimed his service as their minister. The
protestant dissenters since the revolution, who have
almost unanimously, and, I doubt not, sincerely, de-
clared their averseness to any religious establishment,
especially as accompanied with coercive power, even
in favour of their own sect, are by no means chargeable
with these errors of the early puritans. But the scope
of Cartwright's declaration was not to obtain a toleration
for dissent; not even, by abolishing the whole eccle-

siastical polity, to place the dififerent professions of

religion on an equal footing; but to substitute his
own model of government, the one, exclusive, unappeal-
able standard of obedience, with all the endowments,
BO far as applicable to its frame, of the present church,
and with all the support to its discipline that the civil

power could aiford.''

Wo are not however to conclude that every one, or

f Tbt Kbool of Cartwnght were u to remain (or ever, oiid not to be con-
Uttla dtapoMd u tlw eptioopkliiuu to toe verted to any private use. The lay, on
tho laity fatten on church property, the controry, think It cnoiigh for the
Uoncruft, In hli famoiu lermon preiubed clergy to fore oa the apoitlnt did. Cart-
•t I'aul'a CruM in 1588 (p. 34), divldoi wrlKbt did not iipare thoM who longotf

Um parltaiif Into tho clerKy fuctloui and to pull down bivhoprica for the sake ui

the lay foctlim*. 'I'lio fortnor, ho »ayii, pliindcrlnn tlmm, imj rliarKod tlioM wlic

«mt«c4 and lay it down in tlieir iiippli- hold improprlutiuna with Hin. Bancroft
Mtloe to parllammt in 16S8, that things UkmdcliKni in quoting hta bltterpbras«v
MM dodioatod to a tacred um ought ito from the Uocleilaatical Discipline.
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even the majority, of those who might be counted on
the puritan side in Elizabeth's reign, would have sub-

scribed to these extravagant sentences of Cartwright, or

desired to take away the legal supremacy of the crown.**

That party acquired strength by the prevailing hatred

and dread of popery, and by the disgust which the

bishops had been unfortunate enough to excite. K the

language which I have quoted from the puritans breathed

a spirit of ecclesiastical usurpation that might one day
become dangerous, many were of opinion that a spirit

not less mischievous in the present hierarchy, under the

mask of the queen's authority, was actually manifesting

itself in deeds of oppression. The upper ranks among
the laity, setting aside courtiers, and such as took little

interest in the dispute, were chiefly divided between
those attached to the ancient church and those who
wished for further alterations in the new. I conceive

the church of England party, that is the party adverse

to any species of ecclesiastical change, to have been the

least numerous of the three during this reign ; still

excepting, as I have said, the neutrals, who commonly
make a numerical majority, and are counted along with
the dominant religion.' But by the act of the fifth of

1 Tlie old friends and protectors of gion than is the protestant, upon a certain

our reformers at Zurich, Bullinger and general persuasion that bis profession

Gualter, however they had favoured the is the more perfect, especially in great

principles of the first nonconformists, towns, where preachers have made more
write in strong disapprobation of the impression in the artiticers and burghers

innovators of 1574. Strype's Annals, iL than in the country people. And among
316. And Fox, the martyrologist, a re- the protestants themselves, all those that

fuser to conform, speaks, in a remarkable were less interested in ecclesiastical liv-

letter quoted by Fuller in his Church ings, or other preferments depending on
History, p. 107, of factiosa ilia Purita- the state, are more affected commonly tn

norum capita, saying that he is totus ab the puritans, or easily are to be induc&l

lis alienus, and vmwilling perbacchari in to pass that way for the same reason."

episcopos. The same is true of Bernuni Poloman's Conference about the next

Gilpin, who disliked some of the cere- Succession to the Crown of England, p.

monies, and had subscribed the articles 242. And again: " The puritan party at

with a reservation, "so far as agreeable home, in England, is thought to be meet
to the word of God ;" but was wholly vigorous of any other, that is to say, most
opposed to the new reform of churcli ardent, quick, bold, resolute, and to have
discipline. Carleton's Life of Gilpin, and a great part of the best captains and sol-

Wordsworth's Ecclesiastical Biography, diers on their side, which is a point of no
vol. iv. Neal has not reported the matter small moment." P. 244. Idonotqtiote
faithfully. these passages out of trust in father Per-

' "The puritan," says Persons the sons, but because they coincide with much
Jesuit, in 1594, " is more generally besides that has occurred to me in read-

favoured throughout the realm with all lug, nud especially with the parliamentary

those which are not of the Roman reli- proce<^ogs of this reign. The foUowinj{
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Elizabetli, Eoman catholics were excluded from the

house of commons ; or, if some that way affected might
occasionally creep into It, yet the terror of penal laws

impending over their heads would make them extremely

cautious of betraying their sentiments. This contributed,

with the prevalent tone of public opinion, to throw such

a weight into the puritanical scale in the commons, as it

required all the queen's energy to counterbalance.

In the parliament that met in April, 1571, a few days
only after the commencement of the session,

su^fwrted ^^^' Strickland, " a grave and ancient man of
in the great zeal," as the reporter styles him, began
mraons

, ^^^ attack by a long but apparently temperate
speech on the abuses of the church, tending only to

thfe retrenchment of a few superstitions, as they were
thought, in the liturgy, and to some reforms in the

disposition of benefices. He proceeded to bring in a
bill for the reformation of the common pi-ayer, which
was read a first time. Abuses in respect to benefices

appear to have been a copious theme of scandal. The
power of dispensation, which had occasioned so much
clamour in former ages, instead of being abolished or
even reduced into bounds at the Reformation, had been
transferred entire from the pope to the king and arch-

bishop. And, after the council of Trent had effected

such considerable reforms in the catholic discipline, it

seemed a sort of reproach to the protestant church of

England that she retained all the dispensations, the
exemptions, the pluralities, which had been deemed the
peculiar corruptions of the worst times of popery."

nbMrvatlon will confirm (what may the dlbcontcnted were a small faction,

•tartl« tome rcadprii) Uiat the puritans, who by tome unaccountable meant,
or at least tbone who rattier favoureil In despite of the government and the
tb«m, had a majority among the protest- nation, formed a majority of all par
ant gentry in the queen's days. It Is llaments under Elizabeth and her two
agreed on all handi, and Is quite mani- successors.

fest, that they pre<iomlnat('(l In the house • Burnet, III. sns. riurnlittes are still

of oommon*. But that booM was com- the great abuse of the church of England

;

poied.aaUbaifVM'bMn^of theprlndpal and the rules on this head are so com.
landed proprietor!, and ai mnch repro- plicated and imr^oNonahlc that Hcjircn any
MOtodttMBenenUwlihof tbeoommunlty mm can reniumhcr them, it would be

whan it demanded a ftirther reform to dIfUcuIt to prove that, with a view to

MUflona mattera u on anj other ml^Mt. the IntorcsU of religion among the people,

Om would tmagtoe, by the manner In or of the clergy tbemieWee, taken u a
wMdk wme espreee thenuetree, that body, anj pluralttlee of benefloes wlUi
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In the reign of Edward VI., as I have already
mentioned, the canon law being naturally obnoxioiia

from its origin and character, a commission was appointed
to draw up a code of ecclesiastical laws. This was
accordingly compiled, but never obtained the sanction

of parliament: and though some attempts were made,
and especially in the commons at this very time, to

bring it again before the legislature, our ecclesiastical

tribunals have been always compelled to bonow a
great part of their principles from the canon law : one
important consequence of which may be mentioned by
way of illustration ; that they are incompetent to grant a

divorce from the bond of maniage in cases of adultery,

as had been provided in the refonnation of. ecclesiastical

laws compiled under Edward VI. A disorderly state of

the church, arising partly from the want of any fixed

rules of discipline, partly from the negligence of some
bishops and simony of others, but above all from
the rude state of manners and general ignorance of

the clergy, is the common theme of complaint in

this period, and aggravated the increasing disaffection

towards the prelacy. A bill was brought into the
commons to take away the granting of licences and
dispensations by the archbishop of Canterbury. But
the queen's interference put a stop to this measure.'
The house of commons gave, in this session, a more

forcible proof of its temper in ecclesiastical concerns.
The articles of the English church, originally drawn up
under Edward VI., after having undergone some altera-

tion, were finally reduced to their present form by the

convocation of 1562. But it seems to have been thought
necessary that they should have the sanction of parlia-

ment, in order to make them binding on the clerg}-.

Of these articles the far greater portion relate to matters
of faith, concerning which no difference of opinion had
as yet appeared. Some few, however, declare the law-

fulness of the established form of consecrating bishops
and priests, the supremacy of the crovna, and the power
of the church to order fitos and ceremonies. These

erne ot souls ought to remain, except ot is none at all. [1827.] The case is now
small contiguous parishes. But with a far from the same.—1845.

view to the interests of some hundred » D'Ewes, p. 166. Parliament Hirt. I.

Hrell-connected ecclesiastics, the difficulty 733, ftc.
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mvolved the main questions at issue ; and the paritan

opposition was strong enough to withhold the approbation
of the legislature from this part of the national symbol.
The act of 13 Eliz. c. 12, accordingly enacts that every
priest or minister shall subscribe to all the articles of

religion which only concern the confession of the true

Christian faith, and the doctrine of the sacraments, com-
prised in a book entitled •' Articles whereupon it was
agreed,' &c. That the word only was inserted for the
sake of excluding the articles which established church
authority and the actual discipline, is evident from a
remarkable conversation which Mr. Wentworth, the most
distinguished asserter of civil liberty in this reign, relates

himself in a subsequent session (that of 1575) to have
held on the subject with archbishop Parker. " I was,"
lie says, " among others, the last parliament, sent for

unto the archbishop of Canterbury, for the articles of

religion that then passed this house. He asked us,
' Why we did put out of the book the articles for

the homilies, consecration of bishops, and such like ?

'

' Surely, sir,' said I, ' because we were so occupied in

other matters that we had no time to examine them how
they agreed with the word of God.' ' What !

' said he,
' surely you mistake the matter

;
you will refer your-

selves wholly to us therein
!

'
' No ; by the faith 1 beat

to God,' said I, ' we will pass nothing before wo under-
stand what it is ; for that were but to make you popes :

make you popes who list,' said I, ' for we will make yon
none.' And sure, Mr. Speaker, the speech seemed to

me to be a pope-like speech, and I fear least our bishojis

do attribute this of the pope's canons unto themselves

;

Papa non potest errare."" The intrepid as-sortion of the
rignt of private judgment on one side, and the pretension
to sometliing like infallibility on the othoi% which havo
been for more than two centuries since so incessantly

" O'Kwe*. p. 239. r»rl. Hl»t 790. I/»iir«nt miikffK n vcryJiiRlobiMTvaUonon
Strjrpa'i Life of Parker, 3»4. thU: "SI U gravlUi de I'hUtoIre I« per'

la • debtte bttween cardinal Carr^al mnttolt, on dlroit aveo te comlque, C'cct

od RoekiMiM, tk« famout CallxUn arch- tout commo li:l. II y a lonR temi qn« la

olabop of Pragns, at tha council of Baale, premier d<i cm moM pni In langage de ot
I>M former mM hn wniilii redUM tha qn'nn appclla I'Kgliif, et que le laonod
wboie «r((mnpnt in two Hylliibli-a—Creda. eat le lariKAgn do en qu'on appelV*

Tha latUr replied he woaJd do the Mine, tkiritU." Cum lie do niulr, pt MX.
rl •oaflM U-'Bielf to twoothara—Proba



Kl-J«.—Puritans. FIRST CLAtJSE OF TWENTIETH ARTICLE. 193

repeated, are here euriously brought into contrast. As
to the reser^/ation itself, obliquely insinuated rather than

expressed in this statute, it proved of little practical

importance, the bishops having always exacted a sub-

scription to the whole thirty-nine articles."

It was not to be expected that the haughty spirit of

Parker, which had refused to spare the honest scruples

* Several ministers were deprived. In

1572, for refusing to subscribe the articles.

Strype, ii. 186. Unless these were papists,

which indeed is possible, their objection

must have been to the articles touching

discipline ; for the puritans lilced the

rest Tery well, ["^he famous dispute

about the first clause of tlie 20th article,

which was idly alleged by the puritans

to have been interpolated by Laud, is

settled conclusively enough in Cardwell's

Synodalia, vol. i. p. 38, 53.—The questions

•re, 1, Wlietlier this clause was formally

Mcepted by convocation ; and, 2, Whether
It was confirmed by parliament It is

not found in the manuscript, being a

rough draft of the articles bequeathed by

t'«rker to Corpus Christi College, Cam-
bridge, signed by all the convocation of

1562; which, notwithstanding the inter-

lineations, must be taken as a final docu-

ment, so far as their intentions prevailed.

Nor is it found in the first English edition,

that of 1563. It is found, however, in a

Latin edition of the same year, of which

cne copy exists in the Bodleian Library,

which belonged to Selden, and is said to

have been obtained by him from Laud's

library; though I am not aware how
tills is proved. To this copy is appended

A parcliment, with the signatures of the

lower house of convocation in 1571, "but
not in such a manner," says Dr. C, " as

to prove that it originally belonged to the

book." This would of course destroy its

importance in evidence; but I must
freely avow that [my own impression on
inspection was different, though it is very
possible that 1 was deceived. It seems
certainly strange that the lower house of
convocation should have thus attested a
single copy of a printed book.

The supposition of Dr. I iamb, dean of

Bristol, which Dr. Cardwell seems to

adopt, is that the queen, by her own
•uthority, caused this clause to be in-

miTtei after the diatiolution of the convo-

VOL 1.

cation, and, probably, to be entered on
the register of that assembly, to which
Laud refers in bis speech in the Star-

chamber, 1637, but which was burned In

the Fire of London. We may conjecture

that Parker had urged the adoption of

it upon the convocation without success,

and had therefore recourse to the supre-

macy of his sovereign. But, according

fo any principles which have been recog-

nised in the church of Kiigland, the arbi-

trary nature of that ecclesiastical supre-

macy, so as to enact laws without consent

either of convocation or of parliament,

cannot be admitted ; and this famous
clause may be said to have wanted legal

authority as a constitution of the church
But there seems no doubt that ii

wanted still more the confirmation of the

temporal legislature. The statute esta-

blishing the articles (13 Eliz. c 12) refers

to " a book imprinted, intituled Articles,

whereupon it was agreed by the arch-

bishops and bishops of both provinces,

&c.," following the title of the English

edition of 1563, the only one which then
existed, besides the Latin of the same
year. And from this we may infer that

tlie commons either knew of no such
clause, or did not mean to confirm it;

which is consonant to the temper they
showed on this subject, as may be seen
in the text

In a great majority of editions subse-
quent to 1571 tlie clause was inserted;

and it had doubtless obtained universal

reception long before Laud. The act of

uniformity, 13 k 14 Car. 2, c. 4, merely
refers to 13 Eliz., and leaves the legal

operation as before.

It is only to be added that the clause

contains little that need alarm any one,

being in one part no more than the 34tb

article, and in the other being suffi-

ciently secured from misinterpretation bv
the context, as well is by oihei arUcW
—a845.]
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of Sampson and Coverdale, would abate of its rigotii

towards the daring paradoxes of Cartwright. His dis-

ciples, in trutt, from dissatisfied subjects of tbe churcli,

were become her downright rebels, with whom it was
hardly practicable to make any compromise that would
avoid a schism, except by sacrificing the splendour and
jurisdiction of an established hierarchy. The archbishop
continued, therefore, to harass the puritan ministers,

suppressing their books, silencing them in churches,

prosecuting them in private meetings/ Sandys and
Grindal, the moderate reformers of our spiritual aristo-

cracy, not only withdrew their countenance from a party
who aimed at improvement by subversion, but fell,

according to the unhappy temper of their age, into

courses of undue severity. Not merely the preachers,

to whom, as regular ministers, the rules of canonical

obedience might apply, but plain citizens, for listening

to their sermons, were dragged before the high com
mission, and imprisoned upon any refusal to conform.'

Strange that these prelates should not have remembered
their own magnanimous readiness to encounter suffering

for conscience sake in the days of Mary, or should
have fondly arrogated to their particular church that

elastic force of resolution which disdains to acknowledge
tyrannous power within the sanctuary of the soul, and
belongs to the martyrs of every opinion without attesting

the truth of any

!

The puritans meanwhile had not lost all their friends

^^^1^^ in the conncil, though it had become more
moMurc hv difficult to protcct them. One powerful reason
uie council, undoubtedly operated on Walsingham and other

ministers of Elizabeth's 30urt against crushing their

party; namely, the procariousnoss of the queen's life,

and the unsettled prospects of succession. ITioy had
already seen in the duke of Norfolk's conspiracy that

more than half the superior nobility had committed
thomsolves to support tne title of the queen of Scots.

^ K««l, 187. Blrypo'i I'arkcr, 33S. the privy council gavo owr, tlipy wuuld
Paikn wrute to Lord Burleigh (June, hlodor licr ini\)csty'B govomnicnt mora
1ST3), axelUng Uie oooncU to procMd than they woro aware, and much abate

•tpdiMt MOM of thoM men who had btcn tho estimation of their own authorttlei*,'

cftliod before the itar-obamber. "H« ko. Id. p. 421. Cartwrlgbt's AdmonW
knew them" be laid, " to be cowards"— tkm was now prohibited to bo auld, Ibl4
ft very graiAmlatake—"and If tMgr oTi. Neal.aiO.
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That title was sacred to all wlio professed the catholic

religion, and respectable to a large proportion of the

rest. But deeming, as they did, that queen a convicted

adulteress and murderer, the detennined enemy of their

faith, and conscious that she could never forgive those

who had counselled her detention and sought her deatli,

it would have been unworthy of their prudence and

magnanimity to have gone as sheep to the slaughtci",

and risked the destniction of protestantism under a

second Mary, if the intrigues of ambitious men, tlio

pusillauiniity of the multitude, and the specious pretext

of hereditary right, should favour her claims on a

demise of the crown. They would have failed perhaps

in attempting to resist them; but upon resistance J

make no question that they had resolved. In so awful

a crisis, to what could they better look than to the

stern, intrepid, uncompromising spirit of puritanism ;

congenial to that of the Scottish i-eformers, by whoso
aid the loids of the congregation had overthrown tlie

ancient religion in despite of the regent Mary of Guise ?

Of conforming churchmen, in geneial, they might well

be doubtful, after the oscillations of the three preceding

reigns ; but every abhorrer of ceremonies, eveiy rejecter

of prolatical authority, might be trusted as pTOtestant to

the heart's core, whose sword would be as i-oady as his

tongiie to withstand idolatry. Nor had the puritans

admitted, even in theory, those extravagant notions of

passive obedience which the church of England had
thought tit to mingle with her homilies. While the
victory was yet so unceitain, while contingencies so

incalculable might renew the stniggle, all politic friends

of the Keformation woiild be anxious not to strengthen
the enemy by disunion in their own camp. Thus sir

Francis Walsingham, who had been against enforcing

the obnoxious habits, used his influence with (he

Bcmpulous not to separate from the church on account
of them ; and again, when the schism had already ensued,
thwarted, as far as his credit in the council extended,
that harsh intolerance of the bishops which aggraA'ated

itH mischiefs."

VYe should reason in as confined a manner as the

* Strype's AmuOs L 432.
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Euritatis themselves, by looking only at the captious

rivolousness of their scruples, and treating their sect

either as wholly contemptible or as absolutely mis-

chievotis. We do injustice to these wise councillors of

the maiden queen when we condemn (I do not mean on
the maxims only of toleration, but of civil prudence)

their unwillingness to crush the nonconforming clergy

by an undeviating rigour. It may justly be said that,

in a religious sense, it was a greater good to possess a

well-instructed pious clergy, able to contend against

popery, than it was an evil to let some prejudices against

mere ceremonies gain a head. The old religion was by
no means, for at least the first half of Elizabeth's reign,

gone out of the minds of the people. The lurking

priests had great advantages from the attractive nature

of their faith, and some, no doubt, from its persecution.

A middle system, like the Anglican, though it was
more likely to produce exterior conformity, and for that

reason was, I think, judiciously introduced at the out-

set, did not aiford such a security against relapse, nor
draw over the heart so thoroughly, as one which ad-

mitted of no compromise. Thus the sign of the cross in

baptism, one of the principal topics of objection, may
well seem in itself a very innocent and decorous cere-

mony. But if the perpetual use of that sign is one of

the most striking superstitions in the church of Eome,
it might be urged, in behalf of the puritans, that the

people were less likely to treat it with contempt when
they saw its continuance, oven in one instance, so strictly

insisted \ipon. 1 tlo not pretend to say that this rea-

Kctning is right, but that it is at least plausible, and that

wo must go back and place ourselves, as far as wo can,

in those times before we determine upon the whole of

this controversy in its manifold bearings. The great

object of Elizabeth's ministers, it must bo kept in mind,
wa« the preservation of the protestant religion, to which
all coromonios of the church, and oven its form of dis-

cipline, wore Bul)ordinato. An indifferent passivnncss

amonff the people, a humble trust in authority, liow-

ever desirable in the e}e8 of churchmen, was not the

tamper which would have kept out the right heir from
the throne, or quelled the gcnor/>U8 ardour of the catholic

gentry uu the queen 'b decruuao.
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A matter very much oomiected witn tlie present

subject will illustrate the different schemes of Prophesy-

ecclesiastical policy pursued by the two parties ">88-

that divided Elizabeth's council. The clergy in several

dioceses set up, with encouragement from their su-

periors, a certain religious exercise, called prophesyings.

They met at appointed times to expound and discusfl

together particular texts of Scripture, under the presi-

dency of a moderator appointed by the bishop, who
finished by repeating the substance of their debate, witli

liis own determination iipon it. These discussions were
in public, and it was contendod that this sifting of the
grounds of their faith and habitual argumentation would
both tend to edify the people, very little acquainted as

yet with their religion, and supply in some degree the

deficiencies of learning among the pastors themselves.

These deficiencies were indeed glaring, and it is not
imlikely that the prophesyings might have had a salu-

tary etfect if it had been possible to exclude the pre-

vailing spirit of the age. It must, however, be evident

to any one who had experience of mankind, that the

precise clergy, armed not only with popular topics, but
witli an intrinsic superiority of learning and ability to

support them, would wield these assemblies at their

pleasure, whatever might be the regulations devised for

their control. The queen entirely disliked them, and
directed Parker to put them down. He wrote accord
ingly to Parkhurst, bishop of Norwich, for that purpose
The bishop was unwilling to comply ; and some privy-

councillors interfered by a letter, enjoining him not to

hinder those exercises so long as nothing contrary to

the church was taught therein. This letter was signed
by sir Thomas Smith, sir Walter Mildmay, bish(»i/

Sandys, and sir Francis Knollys. It was, in effect, lo

reverse what the archbishop had done. Parker, how-
ever, who was not easily daunted, wrote again to Park-
hurst, that, understanding he had received instructions
in opposition to the queen's orders and his own, he
desired to be informed what they were. This seems to
have checked the councillors, for we find that the pro-
phesyings were now put down.*"

•» tJttypo's Aniiajs, U. 219, 332 ; Life of Parljer, iil
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Thongli many will be of opinion that Parker took a
statesmanlike view of the interests of the church of

England in discouraging these exercises, they were
generally regarded as so conducive to instruction that

he seems to have stood almost alone in his opposition to

them. Sandys' name appears to the above-mentioned

letter of the council to Parkhurst. Cox, also, was in-

clined to favour the prophesyings ; and Grindal,
" who in 1575 succeeded Parker in the see of

Canterbury, bore the whole bnmt of the queen's dis-

pleasure rather than obey her commands on this subject.

He conceived that, by establishing strict lules with

respect to the direction of those assemblies, the abiises,

which had already appeared, of disorderly debate and
attacks on the discipline of the church, might be got rid

of without entirely abolishing the exercise. The queen
would hear of no middle course, and insisted both that

the prophesyings should be discontinued and that fewer
licences for preaching should be granted. For no parish

priest could, without a licence, preach any discourse

except the regular homilies; and this was one of Iho

points of contention with the puritans.' Grindal steadily

' [In one of the canons enacted by con-

vocation in 1571, and on whicli rather an

nndue ttrcss has lx>cn laid In late contro-

versies, we find a restraint laid on U)0

teacliinK of the clergy in their semionfl,

who were enjoined to preach nothing but

what was agreeable to scriptiirc, and liad

been collected out of ocrlptiiro by the

natholic fathcra and ancient bishopii. Im-

prtmU videbunt concloriatoren, ne quid

unqnam dooeant pro concione, quod a

popttlu rtUgiort tonorl et credi vellnt,

nl«l qnod coiMentancum itit diKtlrinoi

reteria sat novt tMtamenti, qiiodque ex

IIIA IpiA ductrinA CaUiollcl putrcH et vo-

torla «piaoopl ooUegerlut 'I'hit appear*

lo Imt* Imui diractod. In the nnt place,

agBtnit thoM who made tuw of NchoUitio

MtboriUM and tba doctori of the Uit

timr or At* igM, to whom the church

of Rome wu fond of •ptxallnR; and,

teoondljr, •gaiiut thoM who, with little

iMrning or Jodgment, Ml up their own
IntorprwUtlOMofierlptare. Agalutboth
Umm I*. MHMd wtM to gnard, by dlrtct-

Ing prMcban to Um early tkthen, whoeo

•attwritx WM at Uait bettor (bao Owl q(

Romish schoolmen or modem sciolists.

It Is to be remembered that the exegcti-

cal part of divinity was not in the state

in which it is at present. Most of the

writers to whom a modem preacher has

recourse were unborn. Hut tliot the con-

temporary reformers were not held in low

estimation as guides In scriptural mterprc-

tatton, appears by the hijunctioii given

some years aft<>rwards that "very clergy-

man should provide himself with a cojiy

of Ilulliiiger ri decudea. Tlio authority

given It) Uie alK)ve canon to the fathers

was certainly but a presumptive one;

and, Hiu'h iu> it was. It was given to each

individually, not to the whole body, on

any notion of what hus l>ecn called catholic

conaent: since how was a poor KnglisI)

preacher to aaccrtain this? The real

question aa to the autliorlty of the fatlien

In our church Is not whether tlioy are

not copiously quoted, but whether our

ttioologlutis Mrrenderod their own opi-

nion, or that of their sld<-. In dofertnco to

such authority when it made agalnH
them.— 184(1,]
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refused to comply with this injunction, and was in con-

sequence sequestered from the exercise of Lis jurisdic-

tion for the space of about five years, till, on his making
a kind of submission, the sequestration was taken off not

long before his death. The queen, by circular letters to

the bishops, commanded them to put an end to the pro-

phesyings, which were never afterwards renewed."'

Wliit^tft, bishop of Worcester, a person of a very

opposite disposition, was promoted, in 1583, to

the primacy on Grindal's decease. He had *
distinguished himself some years before by an answer
to Cartwright's Admonition, written with much ability,

but not falling short of the work it undertook to con-

fut€> in rudeness and asperity." It is seldom good policy

to confer such eminent stations in the church on the

gladiators of theological controversy, who, from vanity

and resentment, as well as the course of their studies,

will always be prone to exaggerate the importance of

the disputes wherein they have been engaged, and to

turn whatever authority the laws or the influence of

their place may give them against their adversaries.

This was fully illustrated by the conduct of archbishop

Whitgift, whose elevation the wisest of Elizabeth's

counsellors had ample reason to regret. In a
^j conduct

few months after his promotion he gave an in enforcing

earnest of the rigour he had determined to
<»'»^<'™>'^-

adopt by promulgating articles for the observance of

discipline. One of these prohibited aU preaching, read-

ing, or catechising in private houses, whereto any not

of tho same family should resort, " seeing the same was
never permitted as lawful under any Christian magis-
trate." But that which excited the loudest complaints

d Strype's Life of Grindal, 219. 330, did not disdain to reflect on Cartwright

272. The archbishop's letter to the qaeen, for his poverty, the consequence of a
declaring his unwillingness to obey her scrupulous adherence to his principles,

requisition, is in a far bolder strain than But the controversial writers of every side

tho prelates were wont to use in this in the sixteenth century display a want
reign, and perhaps contributed to the of decency and hiunanity which even our
severity she showed towards him. Grin- anonymous libellers have hardly matched,
dal was a very honest, conscientious man, Whitgift was not of much learning, if it

but too little of a courtier or statesman be true, as the editors of the Biograpbl*
for the place he filled. He was on the Britannia intimate, that he had no ac-

point of resigning the arclibishopric when quaintance with the Greelc language,

he died; there had at one time been some This must seem strange to those who
thoughts of depriving him. have an exaggerated notico of the scho-

* Strype's Whitgift, X et aUbi He Urship of that age.
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was the subscription to three points, the queen's supre-

macy, the lawfiQness of the common prayer and ordina-

tion sei'vice, and the truth of the whole thiriy-nine

articles, exacted from every minister of the church.*

These indeed were so far from novelties that it might
seem rather supererogatory to demand them (if in fact

the law required subscription to all the articles)
; yet it

is highly probable that many had hitherto eluded the

legal subscriptions, and that others had conceived their

scruples after having conformed to the prescribed order.

The archbishop's peremptory requisition passed, perhaps
justly, for an illegal stretch of power.^ It encountered

the resistance of men pertinaciously attached to their

own tenets, and ready to suffer the privations of poverty
rather than yield a simulated obedience. To suffer,

however, in silence has at no time been a virtue with
our protestant dissenters. The kingdom resounded ^vith

the clamour of those who were suspended or deprived
of their benefices and of their numerous abettors ."' They
appealed from the archbishop to the privy council. The
gentry of Kent and other counties strongly interposed in

their behalf. They had powerful friends at court, espe-

cially Knollys, who wrote a warm letter to the arch-

bishop.' But, secure of the queen's support, who was
now chiefly under the influence of Sir Christopher

Hatton, a decided enemy to the puritans, Whitgift

r Strype'g Whltglft, IIS. not preach, but only read Uie service, wag
' Neal,266. Birch's Memoirs of Eliza- to the others nearly as four to one—the

beth, vol i. p. 42, 47, ftc preachers beln^ a minority only in Lon-
b According to a paper fn the appen- don. Id. p. 320.

dlx Id Strype's Life of Whltglft, p. 00, This may bo deemed by soinc an iu>

ih» number of conformable mlnlsten in stance of Neal's prrjtidicc. But that

eleven dioceses, not including those of historian is not so iU-lnfonncd as thoy

London and Norwich, the strongholds suppose ; and tlio fact is highly probable.

of pnrltanism, was 786 ; that of non- I»t it bo romombcrcd that there existed

compilers, 49 Hut Neal says that 233 few books of divinity In Knglisli; Uiat all

ministers were suspended In only six books were, comparatively to tlio value of

counties, 04 of whom In Norfolk, 60 In monojr, tar dearer than at present; that

fiufrolk,38inKMex:p.808. The puritans the mivjor'ty "f the clergy wore nearly

fonni-d su mnob the mora learned and lllltorato, and ninny of tliem addicted to

diligent part of tb« clergy, that a great drunkenness and low vices; above all,

cardtjr of praacben waa •xperienoed that tbey bad no meant of supplying their

ttaroogboat this reign, in oonMqnanc* of dafldencies by preaching the discourses

Itendng so many of the former. Thns of othan ; and we shall see little rauM
in Cornwall, abcjut the year 1678, out for donbUng Neal'i statement, though
of 140 clergymen, not one was capable founded on a pnritan document
•f preaching. Neat. p. SM5. And, in i Life of \Vhltgift, 137, et aMH; An>
HNnl, tb* Dumhor of thoee who could nals, ill. 183.
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relented not a jot of his resolution, and went far greater

lengths than Parker had ever ventured, or perhaps had

desired, to proceed.

The act of supremacy, while it restored all ecclesias-

tical jurisdiction to the crown, empowered the queen to

execute it by commissioners appointed under
ijigi,^^^^.

the great seal, in such manner and for such mission

time as she should direct, whose power should '^"'"^'^

extend to visit, correct, and amend all heresies, schisms,

abuses, and offences whatever, which fall under the

cognizance and are subject to the correction of spiritual

authority. Several temporary commissions hfid sat under

this act with continually augmented powers before that

appointed in 1583, wherein the jurisdiction of this

anomalous court almost reached its zenith. It consisted

of forty-four commissioners, twelve of whom were
bishops, many more privy-councullors, and the rest

either clergymen or civilians. This commission, after

reciting the acts of supremacy, unifoi-mity, and two
others, directs them to inquire from time to time, as

well by the oaths of twelve good and lawful men as by
witnesses and all other means they can devise, of all

offences, contempts, or misdemeanors done and com-
mitted contrary to the tenor of the said several acts and
statutes ; and also to inquire of all heretical opinions,

seditious books, contempts, conspiracies, false rumours
or talks, slanderous words and sayings, &c., contrary to

the aforesaid laws. Power is given to any three com-
missioners, of whom one must be a bishop, to punish all

persons absent from church, according to the act of uni-

formity, or to visit and reform heresies and schisms

according to law ; to deprive all beneficed persons
holding any doctrine contrary to the thirty-nine articles

;

to punish incests, adulteries, and all offences of the
kind ; to examine all suspected persons on their oaths,

and to punish all who should refuse to appear or to

obey their orders by spiritual censure, or by discre-

tionary fine or imprisonment; to alter and amend the
statutes of colleges, cathedrals, schools, and other foun-

dations, and to tender the oath of supremacy according
to the act of parliament.''

it Neal, 274 ; Strype's Annals, ill. 180. soems to have been a commisston grantea

TUe gennof the high commission court by Mary (Teb. 1557) to certain bishoj*
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Master of sucli tremendous macliinery, the arcnDishop
proceeded to call into action one of its powers, contained
for the first time in the present commission, by ten-

dering what was technically styled the oath ex officio to

such of the clergy as were surmised to harhour a spirit

of puritanical disafiection. This procedure, which was
wholly founded on the canon law, consisted in a series

of interrogations, so comprehensive as to embrace the

whole scope of clerical uniformity, yet so precise and
minute as to leave no room for evasion, to which the
suspected party was bound to answer upon oath." So
repugnant was this to the rules of our English law and
to the principles of natural equity, that no species of

ecclesiastical tyranny seems to have excited
ix)rdBur- go much indignation. Lord Burleigh, who,
toseverity! though at first rather friendly to Whitgift, was

soon disgusted by his intolerant and arbitrary

behaviour, wrote in strong terms of remonstrance against

these articles of examination, as "so curiously penned,
so full of branches and circumstances, as he thought the

inquisitors of Spain used not so many questions to com-
prehend and to trap their preys." The primate replied

by alleging reasons in behalf of the mode of examina-
tion, but very frivolous, and such as a man dotonnined
to persevere in an unwarrantable course of action may
commonly find," They had little efiect on the calm and
sagacious mind of the treasurer, who continued to ex-

press his dissatisfaction, both individually and as one of

the privy council." But the extensive jurisdiction im-

and others to inquire after all heresies, having annexed a much smaller penalty.

punUh persons misbehaving at churrh, But It was held by the Judges in the rase

and such at refused to como thither, of Cawdrey (5 Colte's Keports) tlmt the

either by means of presentments by wit' act did not talco away tlio ccclesiaKtIcal

nass, or any other politic way they could juri8dict!on and supremacy whicli had
daviiM; with full power to proceed as ever appertained to the crown, and by
their discretlorm and conHcienccs should virtue of which it miglit erect courts

diract them; and to uho all such means witli as full spiritual Jurisdiction as the

M they could invent fur ttin seurcliiiig of anlitjlHliops and bishops exercised.

ii>e premises, to call witnesses, and force "• Strype's Whlfgift, 135 ; and Appon-
themtoniakeoatbofsuchthingsasmight dlx, 49.

discover what tbay sought after, liuniet, " Stryiw's Whitgift, 1S7, 160.

11. 84T. But the primary model was the ° Id. 1 63, 1 66, et alibi ; Hirch's Memoirs,

j}({litaition Itself. !• 63. Tliere was said to bo • ichcmo on

It was qiKstloned whether the po^ver foot, about 1690, to make all persons in

of deprivation for not reading (be com- office subscribe a declaration that npii>.

moB prayer, grunted to the Ugb oommls- oopacy was lawful by the wird of «od

slovns, were legal—the act of uniformity whiu Burleigh prevented.
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providently granted to the ecclesiajstical commissioners,

and which the queen was not at all likely to recall,

placed Whitgift beyond the control of the temporal
administration.

The archbishop, however, did not stand alone in

this impracticable endeavour to overcome the stubborn
sectaries by dint of hard usage. Several other bishops
were engaged in the same uncharitable course, p but
especially Aylmer of London, who has left a worse
name in this respect than any prelate of Elizabeth's

reign.'' The violence of Aylmer's temper was not re-

deemed by many virtues ; it is impossible to exonerate
his character from the imputations of covetousness and
of plundering the revenues of his see : faults very pre-

valent among the bishops of that period. The privy
council wrote sometimes to expostulate with Aylmer in

a tone which could hardly have been employed towards
a man in his station who had not forfeited the general
esteem. Thus, upon occasion of one Benison, whom he
had imprisoned without cause, we find a letter signed
by Burleigh, Leicester, Walsingham, and even Hatton,
besides several others, urging the bishop to give the
man a sum of money, since he would recover damages
at law, which might hmi; his lordship's credit. Aylmer,
however, who was of a stout disposition, especially when
his purse was interested, objected strongly to this sug-
gestion, offering rather to confer on Benison a small
living, or to let him take his action at law. The result

does not appear, but probably the bishop did not yield.'

He had worse success in an information laid against him
for felling his woods, which ended not only in an injuno
tion but a sharp reprimand from Cecil in the star-

chamber.*

What lord Burleigh thought of these proceedings may
be seen in the memorial to the queen on matters of

P Neal, 325, 385. he literally proposed to sell his bishopric
J Id. 290 ; Strype's Life of Aylniei, to Bancroft. Id. 169. The other, how-

p. 59, &c. His biographer is here, as in ever, waited for his death, and bad above
all his writings, too partial to condemn, 40001. awarded to him; bnt the crafty
but too honest to conceaL old man having laid out his mon^' in

' Neal, 294. laud, this sum was never paid. Bancroft
* Strype's Aylmer, 71. ^Vhen he grew tped to get an act of parliament in ordel

old, and reflected that a large sum of to render the real estate little, b'^t
money would be due from his family for without sqccegs. P. I9i,
liijApidatloDs of the palace at FuUiuq, J^.,
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religion and state, from which I have, in the last chapter,
made an extract to show the tolerance of his disposition

with respect to catholics. Protesting that he was not in
the least addicted to the preciser sort of preachers, he
declares himself "bold to think that the bishops, in
these dangerous times, take a very ill and unadvised
course in driving them from their cures ;" first, because
it must discredit the reputation of her majesty's power,
when foreign princes should perceive that even among
her protestant subjects, in whom consisted all her force,

strength, and power, there was so great a heart-burning
and division ; and secondly, " because," he says, " though
they were over-squeamish and nice in their opinions,
and more scrupulous than they need, yet, with their
careful catechising and diligent preaching, they bring
forth that fruit which your most excellent majesty is to
desire and wish, namely, the lessening and diminishing
the papistical numbers."' But this great minister's
knowledge of the queen's temper, and excessive anxiety
to retain her favour, made him sometimes fearful to act
according to his own judgment. "It is well known,"
lord Bacon says of him, in a treatise published in 1591,
" that, as to her majesty, there was never a counsellor
of his lordship's long continuance that was so appliable
to her majesty's princely resolutions, endeavouring al-

ways after faithful propositions and remonstrances, and
these in the best words and the most graceful manner, to

rest upon such conclusions an her majesty in her own
wisdom determineth, and them to execute to the best

;

BO far hath he been from contestation, or drawing her
majesty into any of his own courses." " Statesmen who
betray this unfortunate infirmity of clinging too fondly
to power become the slaves of the princes they serve.

Burleigh used to complain of the harshness with which
the queen treated him." And though, more lucky than
most of his class, he kept the white h+,afF of treasurer
down to his death, ho was reduced in hit latter years to

court a rising favourite more submissivelj than became
his own dignity.' From such a disposition we could

< Soman TracU, 1. 166. lnth«Minpmolrg; Imt mnstof the Ictlrrt

" Rmoo'i Works, I. 633. tbey contain aro fWim tto two Karon k,

' nireh's Mcinolra, ii. 146. th«n engagiM in tiie Kmoz taction, thou|k
f Id. lb. Burlolgbdoeinot fblnonucb nophowi of the trtuorw
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not expect any decidea ..jioCance to those measures of

Beverity towards the puritans which fell in so entirely

with Elizabeth's temper.

There is no middle course, in dealing with religious

sectaries, between the persecution that exteiminates and
the toleration that satisfies. They were wise in their

generation, the Loaisas and Valdes of Spain, who kindled

the fires of the inqiiisition, and quenched the rising

spirit of protestantism in the blood of a Seso and a

Cazalla. But, sustained by the favouring voice of his

associates, and still more by that firm persuasion which
bigots never know how to appreciate in their adver
Stiries, a puritan minister set at nought the vexatious

and arrogant tribunal before which ho was summoned.
Exasperated, not overawed, the sectaries threw off what
little respect they had hitherto paid to the hierarchy.

They had learned, in the earlier controversies of the

Reformation, the use, or, more truly, the abuse, of that

powerful lever of human bosoms, the press. He who in

Saxony had sounded the first trumpet-peal against the

battlements of Rome had often turned aside from his

graver labours to excite the rude passions of the popu-
lace by low ribaldry and exaggerated invective ; nor
had the English reformers ever scrupled to win prose-

lytes by the same arts. AVhat had been accounted holy

zeal in the mitred Bale and martyred Latimer, might
plead some apology from example in the aggrieved
puritan. Pamphlets, chiefly anonymous, were Piintau

rapidly circulated throughout the kingdom, I'^fis-

inveighing against the prelacy. Of these libels the

most famous went under the name of Martin Mar-prelate,

a vizored knight of those lists, behind whose shield a

host of sturdy puritans were supposed to fight. These
were printed at a moveable press, shifted to different

parts of the country as the pursuit grew hot, and con-

tained little serious argument, but the unwarrantable
invectives of angry men, who stuck at no calumny to

blacken their enemies.' If these insults upon authority

' Tho first of Martin Mar-prelate's prison the authors and printers. StrypeV

libels were published in 1588. In the 'Whitgift, 288. These pamphlets are

month of November of that year the scarce; bnt a few extracts from them may
archbishop is directed by a letter from be found in Strype and other authors.

tbt oooucil to search for «nd commit to 'I'liu abusive language of the puritui
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are apt sometimes to shock us even now, when long
usage has rendered such licentiousness of seditious and
profligate libellers almost our daily food, what must they
have seemed in the reign of Elizabeth, when the press

had no acknowledged liberty, and while the accustomed
tone in addressing those in power was little better than

servile adulation ?

A law had been enacted some yeai*s before, levelled

at the books dispersed by the seminary priests, which
rendered the publication of seditious libels against the

queen's government a capital felony.* This act, by one
of those strained constructions which the judges wcro
commonly ready to put upon anj' political crime, was
brought to bear on some of these puritanical writings.

The authors of Martin Mar-prelate could not be traced

with certainty ; but strong suspicions having fallen on

one Penry, a young Welshman, he was tried some time

after for another pamphlet., containing shai-p reflections

on the queen herself, and received sentence of death,

which it was thought proper to carry into execution. *•

Udal, a puritan minister, fell into the grasp of the same
statute for an alleged libel on the bishops, which had
surely a very indirect reference to the queen's adminis-

tration. His trial, like most other political trials of the

age, disgraces the name of P]nglish justice. It consisted

mainly in a pitiful attempt by the court to entrap him
into a confession that the imputed libel was of his

writing, as to which their proof was deficient. Thoiigh

ho avoided this snare, the jury did not fail to obey

the directions they received to convict him. So far

from being concerned in Martin's writings, Udal pro-

fessed his disapprobation of them, and his ignorance of

th»; author. This sentence appeared too iniquitous to bo

oxocutod even in the eyes of VVhitgift, who interceded

for liis life ; but ho died of the eficcts of confinement."

pamphleteen had began Mvernl jean At>|)<<ndix, 176. It is a »trikitiR contrMt

Ixrfore. Suype's AnnaU, II. 193. Hco to thucmirw! nbusu fur which lir lufforfd.

Ill* trUl of ilr IlichMd Knighthry of The uu thorn of Martin Mar-prolut* wen
NorlbMnptirtuthirc, for «1lapcnilng purl- never fully illtcovercd; but I'onry Kenii

unteal llb«U. State TrUU, i. Ik63. not tn deny hia conrom in it.

• 33 Klia. e. X • Statu Trials, 1371. It may be re-

b Penry'tproteatatlonathUdifath liiln marked, on this aa on otiior ocrnitloiu,

a ttyte of tba moat air<!cting and ainiple tliat Udal'a trial ii evidently pulillxhed

Ufa of AVbltglfl, 409 ; and by hluiielf ; and a defendant, ei)i«ciaUjr
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If tho libel'jous pen oi j..^itm Mar-prelate was a thorn

to the rulers of the church, they had still more cause to

take alarm at an overt measure of revolution wnich the

discontented party began to effect about the year 1690.

They set up, by common agreement, their own platform

of government by synods and classes ; the former being
a sort of general assemblies, the latter held in attempt to

particular shires or dioceses, agreeably to the set up a

presbyterian model established in Scotland. In teda/

"

these meetings debates were had, and deter- systan.

minations usually made, sufficiently unfavourable to tho

established system. The ministers composing them
subscribed to the puritan book of discipline. These
associations had been formed in several counties, but
chiefly in those of Northampton and Warwick, under tho

direction of Cartwright, the legislator of their republic,

who possessed, by the earl of Leicester's patronage, the

mastership of a hospital in the latter town.** It would
bo unjust to censure the archbishop for interfering to

protect the discipline of his church against these inno-

vators, had but the means adopted for that purpose been
more consonant to equity. Cartwi-ight witii several of

his sect were summoned before the ecclesiastical com-
mission ; where, refusing to inculpate themselves by
taking the oath ex officio, they were committed to the

Fleet. This punishment not satisfying the rigid church-

In a political proceeding, is apt to give a can be deemed a material correction oi

partial colour to bis own case. Life of facts.

Whitgift, 314; Annals of Reformation, Neal's History of the Puritans is almost

'v. 21; Fuller's Church History, 122; -wholly compiled, as far as this reign is

Neal, 340. This writer says—" Among the concerned, from Strype, and from a manu-
divines who suffered death for the libels script written by some puritan about the

above mentioned, was the rev. Mr. Udal." time. It was answered by Madox, afttr-

This is no doubt a splenetic mode of wards bishop of Worcester, in a Vindica-

speaking. But Worburton, in his short tion of the Church of England, published

notes on Neal's history, treats it as a anonymously in 1733. Neal replied with

wilful and audacious attempt to impose tolerable success; but Madox's book is

on the reader—as if the ensuing pages still an useful corrective. Both however

did not let him into all the circumstances, were, like most controversialists, preju-

I will here observe that Warburton, in diced men, loving the interests of their

his self-conceit, has paid a much higher respective factions better than truth, and

compliment to Neal than he intended, not very scrupulous about misrepreeent^

peaking of his own comments as a " full ing an adversary. But Neal had got rid

confutation (I quote from memory) of of the intolerant spirit of the puritan!)

that historian's false facts and misrepre- while Madox labours to justify every act

sentations." But whenwe look at these, •f Whitgift and Parker.

w« find a good deal of wit and some d Life of WMtgift, 328.

pointed remarks,but hardly asything that
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men, and the authority of tha <?.colesiastical commission
being incompetent to inflict any heavier judgment, it

was thought fit the next year to remove the proceedings

into the court of star-chamber. Tlie judges, on being

consulted, gave it as their opinion, that, since far less

crimes had been punished by condemnation to the gal-

leys or perpetual banishment, the latter would be fittest

for their offence. But several of the council had more
tender regards to sincere though intractable men ; and
in the end they were admitted to bail upon a promise to

be quiet, after ar^weriiig some interrogatories respecting

the queen's supremacy and other points, with civility

and an evident wish to avoid offence.' It may be ob-

served that Cartwright explicitly declared his disappro-

bation of the libels under the name of Martin Mar-
prelate.' Every political party, however honourable
may be its objects and character, is liable to be dis-

gi-aced by the association of such unscrupulous zealots.

l»ut though it is an uncandid sophism to charge the

] eaders with the excesses tliey profess to disapprove in

their followers, it must be confessed that few chiefs of

faction have had the virtue to condemn with sufficient

energy the misrepresentations which are intended for

their benefit.

It was imputed to the puritan faction with more or

less of tiaith, that, not content with the subversion of

episcopacy and of the whole ecclesiastical polity esta-

lilished in the kingdom, they maintained principles that

would essentially affect its civil institutions. Their
denial, indeed, of tho queen's supremacy, carried to such
lengths as I have shown above, might justly be consi-

dered as a derogation of her temporal sovereignty.

Many of them asserted the obligation of the judicial

law of Moses, at least in criminal cases ; and deduced
from this the duty of putting idolaters (that is, iiiipists),

adulterers, wit<!hoB, and demoniacs, sabbath-bi eulcers,

and several otlicr classes of offenders, to death." They
claimed to their ecclesiastical assombliop the right of

dotormining " all matters wherein breach of chaxity may

* Id. 336, SCO, 300; Append. 143, wu not nncominon among tba refonnen.

IS9. ColUorquotMpMMgMfron Martin Buof I

t M. ; Apponl 13S ; Annalu, iv. 61 a* itrong aa could well bo fimad in tim

* riiUpraUlcctitiU %r Iki Muaaic |iuUt/ pnntao wrlUngi. I'. 303.
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be, and all matters of doctrine and manners, so far aa

appertaineth to conscience." They took away the tem-

poral right of patronage to churches, leaving the choice

of ministers to general sutfrage.'' Then are even pas-

sages in (^lartwright's Admonition whicn intimate that

the commonwealth ought to be fajshioued after the model
of the church.' But these it would not be candid to press

against the more explicit declarations of all the puntans
xn favour of a limited monarchy, though they groiuided

its legitimacy on the republican principles of popular
consent.'' And with respect to the fonaer opinions, they
appear to have been by no means common to the whole
puritan body; some of the deprived and imprisoned
ministers eveu acknowledging the queen's supremacy in

as full a maimer as the law conferred it on her, and as

she professed to claim it.""

The pretensions advanced by the school of CartAvright

did not seem the less dangerous to those who cast their

eyes upon what was passing in Scotland, where they re-

ceived a practical illustration. In that kingdom a form
of i>oIity very nearly conforming to the puritanical plat-

form had become established at the reformation in 1560 ;

except that the office of bishop or superintendent still

continued, but with no paramount, far less arbitrary

dominion, and subject even to the provincial synod,

li Life of Whitgift, p. 61, 333, and on their ail vcrujiries. Sir Francis KnoUy*
Append. 138 ; Annals, iv. 140. As 1 have strongly opposed the claims of episcopacy
not seen the original works in which tliese as a divine institution, which had been
tenets are said to be promulgated, 1 can- covertly insinuated by Bancroft, on the

not vouch for the fairness of the repre- ground of its incompatibilitj- with the

sentation made by hostile pens, though 1 prerogative, and urged lord Burleigh to

conceive it to be not very far from the make the bishops acknowledge they nad
truth. no superiority over the clergy, except by

i Ibid; Madox's Vindication of the Ch. statute, as the only means to save her
of Kng. against Neal, p. 212; Strj-pe's majesty from the extreme danger into

Annals, iv. 142. which she was brought by the machine*
k The large views of civil government tions of the pope and king of Spain,

entertained by the puritans were some- Life of Whitgift, p. 350. 361, 389. He
times imputed to them as a crime by their wrote afterwards to lord Burleigh in

more courtly adversaries, who reproached 1591, that, if he might not speak his

them with the writings of Buchanan and mind freely against the power of the
langiiet. Life of Whitgift, 258; Annals, bishops, and prove it unlawful, by the
i^- 142. laws of this realm, and not by the canon
" See a declaration to this effect, at law, he hoped to be allowed to become a

which no one could cavil, in Strype's private man. This bold letter he desire^

Annals, iv. !s5. 'fhe puntans, oi at least to have shown to the queen. Cataloguo
some of their friends, retaliated this of I^nsdowne MSS., Brit>i>h Museum.
Uiarge of denying the quera's supremacy Ixviil tt.

vor.. I. p
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much more to the general assembly of the Scottish

church. Even this very limited episcopacy was abo-

lished in 1592. The presbyterian clergy, individually

and collectively, displayed the intrepid, haughty, and
untractable spirit of the English puritans. Though
Elizabeth had from policy abetted the Scottish clergy in

their attacks upon the civil administration, this con-

nexion itself had probably given her such an insight

into their temper as well as their influence that she

must have shuddered at the thought of seeing a repub-

lican assembly substituted for those faithful satraps her
bishops, so ready to do her bidding, and so patient under
the hard usage she sometimes bestowed on them.

These prelates did not, however, obtain so much sui^-

port from the house of commons as from their

commons Sovereign. In that assembly a determined

cpf^p^i hand of puritans frequently carried the victory
authority, against the courtiers. Every session exhibited

proofs of their dissatisfaction with the state of the church.

The crown's influence would have been too weak with-

out stretches of its prerogative. The commons in 1575

received a message forbidding them to meddle with

religious concerns. For five years afterwards the queen
did not convoke parliament, of which her dislike to their

puritanical temper might in all probability be the chief

reason. But, when they met again in 1580, the same
topic of ecclesiastical grievances, which had by no means
abated during the inter\'al, was revived. The commons
appointed a committee, formed only of the principal

officers of the crown who sat in the house, to confer

with some of the bishops, according to the irregular and
imperfect course of parliamentary proceedings in that

age, •' touching the griefs of this house for some things

very requisite to be reformed in the church, as the great

niimbel of unlearned and imable ministers, the gi'eat

abuse of excommunications for every matter of small

moment, the commutation of penances, and the great

multitude of dispensations and pluralities, and other

things very hurtnil to the churcn." " The committee

reported tliat they found some of the bishops desirous of

ft remedy for the abuses they confessed, and of joining

• fv^wM, S09t StiTpo't Whitgift, 82, Append, ai
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in a petition for that purpose to her majesly ; which had
accordingly been done, and a gracious answer, promising

all convenient reformation, but laying the blame of

remissness upon some prelates, had been received. This
the house took with great thankfulness. It was exactly

the course which pleased Elizabeth, who had no regard

for her bishops, and a real anxiety that her ecclesiastical

as well as temporal government should be well adminis-

tered, provided her subjects would intrust the sole care

of it to herself, or limit their interference to modest
petitioning.

A new parliament having been assembled, soon after

Whitgift on his elevation to the primacy had begun to

enforce an universal conformity, the lower house drew
up a petition in sixteen articles, to which they requested

the lords' concurrence, complaining of the oath ex officio,

the subscription to the three new articles, the abuses of

excommunication, licences for non-residence, and other

ecclesiastical grievances. The lords replied coolly that

they conceived many of those articles which the com-
mons had proposed to be unnecessary, and that others

of them were already provided for ; and that the uni-

formity of the common prayer, the use of which the

commons had requested to leave in certa,in respects to

the minister's discretion, had been established by par-

liament. The two archbishops, Whitgift and Sandys,
made a more particular answer to each article of the

petition, in the name of their brethren." But, in order

to show some willingness towards reformation, they pro-

posed themselves, in convocation, a few regulations for

redress of abuses, none of which, however, on this occa-

sion, though they received the royal assent, were sub-

mitted to the legislature ; p the queen in fact maintaining
an insuperable jealousy of all intermeddling on the part

of parliament with her exclusive supremacy over the
church. Excluded by Elizabeth's jealousy from enter-

taining these religious innovations, which would pro-

bably have met with no unfavourable reception from
a free parliament, the commons vented their ill-will

towards the dominant hierarchy in complaints of eccle-

Biastical grievances, and measures to redress them ; as

" 0'Ewes,339, et post ; Strype's Whitgift, 116, &c. ; Append. »0.

P Strype's Annals, 111. 228.

92
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to which, even with the low notions of parliamentary

right prevailLag at court, it was impossible to deny their

competence. Several bills were introduced this session

of 1584-5 into the lower house, which, though they had
little chance of receiving the queen's assent, manifest

the sense of that assembly, and in all likelihood of their

constituents. One of these imported that bishops should

I'e sworn in one of the courts of justice to do nothing in

their office contrary to the common law. Another went
to restrain pluralities, as to which the prelates would
very reluctantly admit of any limitation.'' A bill of the

same nature passed the commons in 1589, thoiigh not

without some opposition. The clergy took so great

alarm at this measure that the convocation addressed

the queen in vehement language against it ; and the

archbishop throwing all the weight of his advice and
authority into the same scale, the bill expired in the

upper house.' A similar proposition in the session of

1601 seems to have miscarried in the commons.* In the

next chapter will be found other instances of the com-
mons' reforming temper in ecclesiastical concerns, and
the queen's determined assertion of her supremacy.
The oath ex officio, binding the taker to answer all

questions that should bo put to him, inasmuch as it

contravened the generous maxim of Englisli law, that

no one is obliged to criminale himself, provoked very
just animadversion. Morice, attorney of the court of

wards, not only attacked its legality with argumente of

no slight force, but introduced a bill to take it away.
ITiis was on the whole well received by the house ; and
sir Francis Knollys, the stanch enemy of episcopacy,

though in high office, spoke in its favour. But the

queen put a stop to the proceeding, and Morice lay

some time in prison for his boldness. The civilians, of

whom several sat in the lower house, defended a mode
of procedure that had been boiTOwcd fiom their own
lunsprudence. This revived the ancient q^imosity
nciweon them and the common lawyers. The latter hud
always manifested a great jeahnisy of the spiritual juris-

dicti(m, and had early learned to restrain its exorbi-

tances by writu of prohibiticm from the temporal couriK.

1 HtryrNi't Aniiatii, 111. 188, 193. Coro« Sli7p»'HWhllKilt,'i!T«; AmmU.l.Atri
Vtf A|ip«ti4 as. * Pari. H^tt. tU.
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Whitgift, as tenacious of power as the most ambitious of

his predecessors, murmured like them at this subordi-

nation, for such it evidently was, to a lay tribunal.' But
the judges, who found as much gratification in exerting

tlieir power as the bishops, paid little regard to the

remonstrances of the latter. We find the law repoi-ts of

this and the succeeding reign full of cases of prohibi-

tions. Nor did other abuses imputed to these obnoxious

judicatures fail to provoke censure, such as the unrea-

sonable fees of their officers, and the usage of granting

licences and commuting penances for money." The
ecclesiastical courts indeed have generally been reckoned
more dilatory, vexatious, and expensive than those of

the common law. But in the present age that part of

their jurisdiction which, though coercive, is professedly

spiritual, and wherein the greatest abuses have been
alleged to exist, has gone very much into disuse. In
matrim^onial and testamentary causes their course of pro-

ceeding may not be open to any censm-e, so far as the

essential administration of justice is concerned ; though
in the latter of these a most inconvenient division of

jurisdictions, following not only the unequal boimdaries
of episcopal dioceses, but the various peculiars or exempt
districts which the church of England has continued to

retain, is productive of a good deal of trouble and need-
less expense. [1827.]

Notwithstanding the tendency towards puritanism
which thehouse of commons generally displayed,

the court succeeded in procuring an act which dentsTSwe

eventually pressed with very great severity to severe

upon that class. This passed in 1593, and
enacted the penalty of imprisonment against any person
above the age of sixteen who should forbear for the

t Strj'pe's Whitgift, 521, 537 ; App. 130. " Strype's Whitgift and D'Eweg, pas
The archbishop could not disguise his sim. In a convocation held during Grin
dislike to the lawyers. " The temporal dal's sequestration (1580), proposals foi

lawyer," he says in a letter to Cecil, reforming certain abuses In the spiritual

•• whose learning is no learning anyu here courts were considered ; but nothing was
but here at home, being born to nothing, done in it. Strype's Grindal, p. 259, and

doth by his labour and travel in that Append, p. 97. And in 1594 a commis-
l.arbarous knowledge purchase to himself sion to inquire into abuses in the spiritua.

and his heirs for ever a thousand pounds courts was Issued ; but whether this

per annum, and oftentimes much more, were Intended bona fld« or not, it pro-

whereof there are at this day many ex- duced no reformation. Strype's Whit
•mples." P. 215. gift, 419.



214 ORIGIN OP INDEPENDENTS. CHAP. IV.

space of a month to repair to some clmroh, tmtil he
should make such open submission and declaration of

conformity as the act appoints. Those who refused to

submit to these conditions were to abjure the realm, and
if they should return without the queen's licence to

sirffer death as felons.* As this, on the one hand, like

so many former statutes, helped to crush the unfortunate

adherents to the Komish faith, so too did it bear an
obvious application to such protestant sectaries as had
professedly separated from the Anglican church. But it

is here worthy of remark, that the puritan ministers

throughout this reign disclaimed the imputation of

schismj and acknowledged the lawfulness of continuing

in the established church, while they demanded a further

reformation of her discipline/ The real separatists, who
were also a numerous body, were denominated Brown-
ists or Barrowists, from the names of their founders,

afterwards lost in the more general appellation of Inde-

pendents. These went far beyond the puritans in their

aversion to the legal ministry, and were deemed in con-

sequence still more proper subjects for persecution.

Multitudes of them fled to Holland from the rigour of

the bishops in enforcing this statute.' But two of this

persuasion, Barrow and Greenwood, experienced a still

severer fate. They were indicted on that perilous law
of the 23rd of the queen, mentioned in the last chapter,

for spreading seditious writings, and executed at Bury.

They died, Neal tells us, with such expressions of piety

* 35 Ellz. c 1 ; I'mL Hist 863. necoislty of an unlfonnlty of public wor-

T Neal a«crt8 In his Bummary of Uio ship, and of calling In tlio sword of the

controversy, as it stood In tlils reign, that magislrato for the support and defence of

the jmrltans did not ottject to the office tlio several principles, which they made
of bishop, provided he was only Uio head an ill use of In their turns, as they could

of Uieprcsl^tcn, and acted In conjunction graitp the power Into tlieir liandii. 'i'ho

wltii them. P. 398. liut tliU wns In stundarU of unlfonnlly, according to the

affect to 4fnMHHl everything. For if the biHhops, was tlie queen's supremacy mid

olBot ooald be 10 Ikr lowered in eminence, tlio laws of the land; according to tiie

there were monjwalting to clip the tern- puritans, tlie decrees of provincial and

f<iral revenue! and dignity in proportion, national synods, allowed and enforced by

In another pMM0» Neal itatet clearly, Uio civil magistrate ; but ncltlier party

if not quite fairly, tbe main point* of were for admitting that liberty of cor>

dilfercnco totween tba ebnrcti and non- cionoe and freedom of profession which

contbrmkig |)arUe« under EUxabeth. is every man's right, as far as Is con.

I>. 147. Ha eDncladcs with the follow- sistcnt with the peace of the gortf nmenl

ing remark, which is very true. " Both he lives under."

partlca i^pved too well In aasertlng the Neal, 2B3, 386.
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and loyalty that Elizabeth regretted the consent she had
given to their deaths."

But while these scenes of pride and persecution on one
hand, and of sectarian insolence on the other, were de-

forming the bosom of the English church, she found a
defender of her institutions in one who mingled in these
vulgar controversies like a knight of romance among
caitiff brawlers, with arms of finer temper and worthy
to be proved in a nobler field. Eichard Hooker, master
of the Temple, published the first four books Hookers
of his Ecclesiastical Polity in 1 594 ; the fifth, Keciesiasti-

three years afterwards ; and, dying in 1 600, left us ciiarao-

behind three which did not see the light till
*^*'-

1647. This eminent work may justly be reckoned to

mark an era in our literature ; for if passages of much
good sense and even of a vigorous eloquence are scattered

in several earlier writers in prose, yet none of these,

except perhaps Latimer and Ascham, and sir Philip

Sidney in his Arcadia, can be said to have acquired

enough reputation to be generally known even byname,
much less are read in the present day ; and it is, indeed,

not a little remarkable that England until near the end of

the sixteenth century had given few proofs in litei-ature

of that intellectual power which was about to develop
itself with such unmatchable energy in Shakspeare and
Bacon. We cannot, indeed, place Hooker (but whom
dare we to place ?) by the side of these master-spirits

;

yet he has abundant claims to be counted among the
luminaries of English literature. He not only opened
the mine, but explored the depths, of our native elo-

quence. So stately and graceful is the march of his

periods, so various the fall of his musical cadences upon
the ear, so rich in images, so condensed in sentences, so
grave and noble his Miction, so little is there of vul-
garity in his racy idiom, of pedantry in his learned

» Strypo's WTiltgift, 414; Neal, 3T3. civil casfts. Strype's Annals, iii. 186.
Several years before, in 1583, two men This was according to the Invariable
called anabaptists, Thacker and Copping, practice of Tudor times : an oppressive
were hanged at the same place on the and sanguinary statute was first made;
Bame statute for denying the queen's and next, as occasion might serve, a con-
ecclesiastical supremacy; the proof of struction was put on it contrary to all

which was their dispersion of Brown's common sense, in order to take avi»y
tracts, wherein that was only owned In men's lives.
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phrase, that I know not whether any later writer has
more admirably displayed the capacities of our language,

or produced passages more worthy of comparison witn
the splendid monuments of antiquity. If we compare
the first book of the Ecclesiastical Polity with what bears,

perhaps, most resemblance to it of anything extant, the
treatise of Cicero de Legibus, it will appear somewhat,
perhaps, inferior, through the imperfection of our lan-

guage, which, with all its force and dignity, does not
equal the Latin in either of these qualities, and certainly

more tedious and diffuse in some of its reasonings, but
by no means less high-toned in sentiment, or less bright
in fancy, and far more comprehensive and profound in

the foundations of its philosojihy.

The advocates of a presbyterian church had always
thought it sufiBcient to prove that it was conformable to

the apostolical scheme as deduced merely from the Scrip-

tures. A pious reverence for the sacred writings, which
they made almost their exclusive study, had degenerate-^l

into very narrow views on the great themes of natural

religion and the moral law, as deducible from reason and
sentiment. These, as most of the various families of

their descendants continue to do, they greatly slighted,

or even treated as the mere chimeras of heathen phi-

losophy. If they lo(jked to the Mosaic law as the stan

dard of criminal jurisprudence, if they sought precedents
from Scripture for all matters of temporal policy, mucli

more would thoy deem the practice of the Apostles an
imerring and immutable rule for the discipline of the

(yhriHtian church.'' To encounter these adversaries,

Jlookor took a far more original course than the ordinary

controvertistH, who fought their battles with conflicting .

intorf>retations of Scriptural texts or passages from the

fathera. lie inquired into the nature and foundation of

law itself, as the rule of operation to all created beings,

yielding thereto obedience by unconscious necessity, or

b •• The dltdpUne of CbrUt'i church,"

Mid Ctrtwright, " that la necMurjr for

•tl tlrn<-«, U delivered by Cbriat, and Mt
down III Um Ho'.y Scrlpturcf. Tberarora

t>i« true and lawful dliclpllnfl la to tM

firtcbcd friim Umnrc, and frum Uienoe

itliin*. And that which reatitth ti|xm any

•tber fuuiidftUun ought tw bu I'lttccUK-J

unlawful and counterfeit." 'Whltglft, In

his anitwcr t<i Oartwrl|;hl'i Admuiiltlon,

roated the controveray In the main, aa

Hooker did, on the ludllTcrpncy of clmrcli

dlm-lpllne and cercniony. It woa not till

aftorwarda that the dcfcndcm of the raU-
hllahcd order found out timt one claim ol

divine right waa bvat mot by another.



BUZ.—Pttrltans. HOOKER. 217

Bensitive appetite, or reasonable ohoico , reviewing espe-

cially those laws that regulate human agency, as .they

arise out of moral relations, common to our species, or

the institutions of political societies, or the intercom-

munity of independent nations ; and liaving thoroughly

established the fundamental distinction between laAvs

natural and positive, eternal and temporaiy, immutable

and variable, he came with all this strength of moral

philosophy to discriminate by the same criterion the

various rules and precepts contained in the Scriptures.

It was a kind of maxim among the puritans that Scrip-

ture was so much the exclusive rule of human actions

that whatever, in matters at least concerning religion,

could not be found to have its authority, was unlawful.

Hooker devoted the whole second book of his work to

the refutation of this principle. Ho proceeded after-

wards to attack its application more particularly to the

episcopal scheme of church government, and to the

various ceremonies or usages which those sectaries

treated as either absolutely superstitious, or at least as

impositions without authority. It was maintained by
this great writer, not only that ritual observances are

variable according to the discretion of ecclesiastical

rulers, but that no certain form of polity is set doAvn in

Scripture as generally indispensable for a Christian

church. Far, however, from conceding to his antago-

nists the fact which they assumed, he contended for

episcopacy as an apostolical institution, and always pre-

ferable, when circumstances would allow its presei-va-

tion, to the more democratical model of the Calvinistic

congregations. " If we did seek," he says, " to maintain
• that which most advantageth our own cause, the very
best way for us and the strongest against them were to

hold, even as they do, that in Scripture there must needs
be found some particular form of church polity which
God hath instituted, and which for that very cause be-

longeth to all churches at all times. But with any
such partial eye to respect ourselves, and by cunning to

make those things seem the truest which are the fittest

to serve our purpose, is a thing which we neither like

nor mean to follow."

The richness of Hooker's eloquence is chiefly dis-

played in his first book; beyond which, perhaps, few
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who want a taste for ecclesiastical reading are likely to

Eroceed. The second and third, however, though less

rilliant, are not inferior in force and comprehensiveness
of reasoning. The eighth and last returns to the subject
of civil government, and expands, with remarkable
liberalit}-, the principles he had laid down as to its

nature in the first book. Those that intervene are
mostly confined to a more minute discussion of the ques-
tions mooted between the church and puritans ; and in
these, as far as I have looked into them, though Hooker's
argmnent is always vigorous and logical, and he seems
to be exempt from that abusive insolence to which
polemical writers were then even more prone than at
present, yet he has not altogether the terseness or
lucidity which long habits of literary warfare, and, per-
haps, a natural turn of mind, have given to some expert
dialecticians. In respect of language, the three post-
humous books, partly from having never received the
author's last touches, and partly, perhaps, from his

weariness of the labour, are beyond comparison less ele-

gantly written than the preceding.
The better parts of the Ecclesiastical Polity bear a

resemblance to the philosophical writings of antiquity,

in their defects as well as their excellences. Hooker is

often too vague in the use of general terms, too incon-
siderate in the admission of principles, too apt to acqui-
esce in the scholastic pseudo-philosophy, and, indeed, in

all received tenets ; he is comprehensive rather than
sagacious, and more fitted to sift the truth from the
stores of accumulated learning than to seize it by an
original impulse of his own mind ; somewhat also im-
peded, like many other groat men of that and the suc-

ceeding century, by too much acquaintance with books,
and too much deference for their authors. It may be
justly objected to some passages that they elevate eccle-

«ia«tical authority, oven in matters of belief, with an
exaggeration not easily reconciled to the protestant
light of private judgment, and oven of dangerous con-
sequence in those times ; as when ho inclines to give a
decisive voice in theological controversies to general
oonncils ; not, indeed, on the principles of the church
of liome, but on such as must end in the same con-

cluaion, the high probability that the aggregate judgment
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of many grave and learned men shoiild be well founded.*

Nor would it be difficult to point out several other sub-

jects, such as religious toleration, as to which he did not

emancipate himself from the trammels of prejudice.

But, whatever may be the imperfections of his Ecclesi-

astical Polity, they are far more than compensated by its

eloquence and its reasoning, and above all by that deep

pervading sense of the relation between man and his Cre-

ator, as the groundwork of all eternal law, which ren-

dered the first book of this work a rampart, on the one

hand, against the puritan school who shunned the light

of nature as a deceitful meteor ; and, on the other, against

that immoral philosophy which, displayed in the daik

precepts of Machiavel, or lurking in the desultory sallies

of Montaigne, and not always rejected by writers of

more apparent seriousness, threatened to destroy the

sense of intrinsic distinctions in the quality of actions,

and to convert the maxims of state-craft and dissembling

policy into the rule of life and manners.
Nothing, perhaps, is more striking to a reader of the

Ecclesiastical Polity than the constant and even excessive

predilection of Hooker for those liberal principles of civil

government which are sometimes so just and always so

attractive. Upon these subjects his theory absolutely co-

incides with tiiat of Locke. The origin of government,
both in right and in fact, he explicitly derives from a

primary contract; "without which consent there were
no reason that one should take upon him to be lord or

judge over another ; because, although there be, accord-

" "If the natural strength of men's wit sound? For the controversy is of the

may by experience and study attain unto weight of such men's Judgment," &c
sucli ripeness in the knowledge of things But Hooker's mistake was to exaggerate

human, that men in this respect may the weight of such men's Judgment, and
presume to build somewhat upon their not to allow enough for their passions

judgment, what reason have we to think and infirmities, the Imperfection of their

but that, even in matters divine, the like knowledge, their connivancs with power,
wits, furnished with necessary helps, ex- their attachment to names and persons,

ercised in Scripture with like diligence, and all the other drawbacks to ecclesias-

and assisted with the grace of Almighty tical authority.

Ood, may grow unto so much perfection It is well known that the preface to the
of knowledge, that men shall have Just Ecclesiastical Polity was one of the two
cause, when anything pertinent unto faith books to which James II. ascribed hia

and religion is doubted of, the more will- return into the fold of Rome ; and it is

ingly to incline their minds towards that not difiScult to perceive by what course
which the sentence of so grave, wise, and of reasoning on the positions it contaiDi
learned in that &calty shall Judge most this was effected.
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ing to the opinion of some very great and judicious men,
a kind of natural right in the noble, wise, and virtuous,

to govern them which are of servile disposition, never-

theless, for manifestation of this their right, and men's

more peaceable contentment on both sides, the assent of

them who are to be governed seemeth necessary." " The
lawful power," he observes elsewhere, " of making laws

to command whole politic societies of men, belongeth so

properly Tmto the same entire societies, that for any

prince or potentate of what kind soever upon earth to

exercise the same of himself, and not either by express

commission immediately and personally received from

God, or else by authority received at first from their

consent upon whose persons they impose laws, it is no
better than mere tyranny. Laws they are not, therefore,

which public approbation hath not made so. But appro-

bation not only they give, who personally declare their

assent by voice, sign, or act ; but also when others do it

in their names, by right originally, at the least, derived

from them. As in parliaments, councils, and the like

assemblies, although we be not personally ourselves pre-

sent, notwithstanding our assent is by reason of other

agents there in our behalf. And what we do by others,

no reason but that it should stand as our deed, no less

effectually to bind us than if ourselves had done it in

person." And in another place still more peremptorily :

" Of this thing no man doubteth, namely, that in all

societies, companies, and corporations, what severally

each shall be boxmd unto, it must be with all their

assents ratified. Against all equity it were that a man
should suffer detriment at the hands of men for not ob-

soi-ving that which ho never did either by himself or

others mediately or immediately agree unto."

Those ncjtions respecting the basis of political society,

HO far unlike what j)revailcd among the next generation

of churchmen, are chiefly developed and dwelt upon in

Ilooker's concluding book, the eighth ; and gave rise to

a rumour, very sedulously propagated soon after the time

of its publication, and still sometimes repeated, that the

posthumous portion of his work had been interpolated or

altered by the puritans.** For tliis sunnise, however, I

d In the LlfRof Kooknr, prnnxoU to tliu of l>r. Iliinmnl.chnplalii to Uiber.that I19

•dlllvn I nie, UA. Itll, I flod an aat«rtlun Imd n<'vii u inAniucriptof tbo lut booluol
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am persuaded that there is no foundation. The three

latter books are doubtless imperfect, and it is possible

that verbal changes may have been made by their tran-

scribers or editors; but the testimony that has been
brought forward to throw a doubt over their authenticity

consists in those vague and self-contradictory stories

which gossiping compilers of literary anecdote can easily

accumulate ; while the intrinsic evidence arising from
the work itself, on which in this branch of criticism I am
apt chiefly to rely, seems altogther to repel eveiy sus-

picion. For not only the principles of civil government,

presented in a more expanded form by Hooker in the

eighth book, are precisely what he laid down in the

first ; but there is a peculiar chain of consecutive reason-

ing running through it, wherein it would be difficult to

point out any passages that could be rejected without

dismembering the context. It was his business in this

part of the Ecclesiastical Polity to vindicate the queen's

supremacy over the church ; and this he has done by
identifying the church with the commonwealth ; no one,

according to him, being a member of the one who was
not also a member of the other. But as the constitution

of the Christian church, so far as the laity partook in

its government, by choice of pastors or otherwise, was
imdeniably democratical, ho laboured to show, through

Hooker, containing many things omitted their authenticity is from internal evi-

in the printed volume. One passage is dence. [But it has been proved by Jfr.

quoted, and seems in Hoolcer's style. But Keble, the last editor of the Kcclesiastical

the question is rather with respect to Polity, that the sixth book, as we now
interjx)lations than omissions. And of the possess it, though written by Hooker,
former I see no evidence or likelihood, did not belong to this work, and conso-

If it be true, as is alleged, that differoiit qucntly that the real sixth book has been
manuscripts of the three last books did lost.—1841.]

not agree, if even these disagreements A late writer has produced a somewhat
were the result of fraud, why should we ridiculous proof of the carelessness with
conclude that they were corrupted by Uie which all editions of tlie Ecclesiastical

puritans rather than the church? In Polity have been printed—a sentence

Zouch's edition of Waltou's I.,ife of having slipped into the tfxt of the seventh
Hooker the reader will find a long aud book, which makes nonsense, and which
ill-digested note on this subject, the result he very probably conjectures to have been
of which has been to convince me that a marginal memorandum of the author for

there is no reason to believe any other his own use on revising the manuscript,

than verbal changes to have been made in M'Crie's Life of Melvil, vol. i. p. 471
the loose draught which the author left, [But it seems on the whole a more plau-

but that, whatever changes were made, sible conjecture that the memoraui'urc
it does not appear that the manuscript was by one of those who, after Hooker's
^vas evar in the hands \.i the puritans, death, had the manuficrivt to revise --

The strongest probability, howevor of 1841.]
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the medium of the original compact of civil society, that

the sovereign had received this, as well as all other

powers, at the hands of the people. " Laws being made
among ns," he afl&rms, " are not by any of us so taken or
interpreted as if they did receive their force from power
which the prince doth communicate unto the parliament,

or imto any other court under him, but from power
which the whole body of the realm being naturally pos-

sessed with hath by free and deliberate assent derived
unto him that ruleth over them so far forth as hath been
declared ; so that our laws made concerning religion do
take originally their essence from the power of the whole
realm and church of England."

In this system of Hooker and Locke, for it will be ob-

vious to the reader that their principles were the same,
there is much, if I am not mistaken, to disapprove. That
no man can be justly bound by laws which his own
assent has not ratified appears to mo a position incom-
patible with the existence of society in its literal sense,

or illusory in the sophistical interpretations by which
it is usual to evade its meaning. It will be more satis-

factory and important to remark the views which this

great writer entertained of oiar own constitution, to

which he frequently and fearlessly appeals, as the stand-

ing illustration of a government restrained by law. " I

cannot choose," h© says, " but commend highly their

wisdom, by whom the foundation of the commonwealth
hath been laid ; wherein, though no manner of person or

cause be unsubject unto the king's power, yet so is the
power of the king over all, and in all, limited, that unto
all his proceedings the law itself is a rule. The axioms
of our regal government are these :

* Lex facit regem '

—

the king's giant of any favour made contrary to the law
is void ;

—
• Rex nihil potest nisi quod jure potest '•

—

what power the king hath ho hath it by law ; the bounds
and limits of it are known, the entire community giveth

general order by law how all things publicly are to be
done ; and the king as the head thereof, the highest in

authority over all, causeth, according to the same law,

every particular to be framed and ordered thereby. The
whole body politic maketh laws, which laws give power
nnto the king ; and the king having bound himself to

nse according to law that power, it so fallcth out that tho
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execution of the one is accomplished by the other."

These doctrines of limited monarchy recur perpetually in

the eighth hook ; and though Hooker, as may be sup-

posed, does not enter upon the perilous question of re-

sistance, and even intimates that he does not see how
the people can limit the extent of power once granted,

unless where it escheats to them, yet he positively lays

it down that usurpers of power, that is, lawful rulers

anogating more than the law gives to them, cannot in

conscience bind any man to obedience.

It would, perhaps, have been a deviation from my sub-

ject to enlarge so much on these political principles in a

writer of any later age, when they had been openly sus-

tained in the councils ofthe nation. But as the reigns of

the Tudor family were so inauspicious to liberty that some

have been apt to imagine its recollection to have been

almost effaced, it becomes of more importance to show

that absolute monarchy was, in the eyes of so eminent an

author as Hooker, both pernicious in itself and conti*ary

to the fundamental laws of the English commonwealth.

Nor would such sentiments, we may surely presume,

have been avowed by a man of singular humility, and

whom we might charge with somewhat of an excessive

deference to authority, unless they had obtained more
currency, both among divines and lawyers, than the

complaisance of courtiers in these two professions might

lead us to conclude ; Hooker being not prone to deal in

paradoxes, nor to borrow from his adversaries that sturdy

republicanism of the school of Geneva which had been
their scandal. I cannot, indeed, but suspect that his

whig principles in the last book are announced with a

temerity that would have startled his superiors; and
that its authenticity, however called in question, has

been better preserved by the circumstance of a post-

humous publication than if he had lived to give it to the

world. Whitgift would probably have induced him to

suppress a few passages incompatible with the servile

theories already in vogue. It is far more usual that an
author's genuine sentiments are perverted by means ol

his friends and patrons than of his adversaries.

The prelates of the English church, while they inflicted

so many severities on others, had not always cause to

exult in their own condition. From the time when
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Heiuy tauglit his courtiers to revel in the spoil of monas-
teries there had been a perpetual appetite for

of church ecclesiastical possessions. Endowed by a pro-
reveimes.

^jg^i superstition with pomp and wealth beyond
all reasonable measure, and far beyond what the new
system of religion appeared to prescribe, the church of

England still excited the covetousness of the powerful

and the scandal of the austere." I have mentioned in

another place how the bishoprics were impoverished in

the first reformation under Edward VI. The catholic

bishops who followed made haste to plunder, from a con-

sciousness that the goods of their church were speedily

to pass into the hands of heretics.' Hence the alienation

of their estates had gone so far that in the beginning of

Elizabeth's reipjn statutes were made disabling eccle-

siastical proprietors from granting away their lands

except on leases for three lives, or twenty-one years.^

But an unfortunate reservation was introduced in favour

of the crown. The queen, therefore, and her courtiers,

who obtained grants from her, continued to prey upon
their succulent victim. Few of her council imitated the

noble disinterestedness of \Valsingham, who spent his

own estate in her service, and left not sufficient to pay
his debts. The documents of that age contain ample
proofs of their rapacity. Thus Cecil surrounded his

mansion-house at Burleigh with estates once belonging

to the see of PeterboroTigh. Thus llatton built his house

in Ifolborn on the bishop of Ely's garden. Cox, on
making resistance to this spoliation, received a singular

epistle from the queen.** This bishop, in consequence

• The puritans ohjectcd to the title of exception In favour of the crown wm re-

lord bishop. Hurops'm wrote a peevish pealed in the first year of James,

letter to Orlndal on tbl*, and received >> It was couched in the following

a very good angwer. Strype'i Parltcr, terms:—
Append. 178. Parlter, In a letter UtCecW, «. prt„„| Prelaie
def.<n<l« it on the b<.iit RTound; that tb« .. you know what you were bofora

bUtiojiit hold their landn by barony, and I mode you wluit you arc : if yuu do nut

thereforctheglvlnKthcm the title of lord* iraniodlatcly comply with my request

wtt« no JrreguUrity. and nothing more by O— 1 will unfrock you.

tlianAconwKiiwnceor the tenure. Oolllcr,
"Ku/abktii.

644. ThU will not cover our modern I'oor Cox wrote a very good lettei

tiolonUtl bUbops, on lome of whom the before thlN, printed In StryiH>'fi AnniilH.

MUM title bM, wltlMut My good reaaon, vol. II. ApiMml. «i. The names of lint-

Iwen ronfi>rred. v>n (ianliii and Kly i'lacc (Mantua vi»

f htiyiM^'* AnnaU, I. IDA. mlMrm nlmium virlna Cremonn) itill

« I Kllr.. c. 19; 1.1 Kll/.. «. 10; HIark- bear wltnes<i «/) the pnrroaehlng 'op<

•tntM'f CanuiMntarlei, voL II. c. 3H. Viu k<-eper and Uie elbowed bi$bop.
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of such vexations, was desiroiis of retiring from the sen

before his death. After that event Elizabeth kept it

vacant eighteen years. During this period we have a

petition to her from lord keeper Puckering that she

would confer it on Scambler, bishop of Korwich, then

eighty-eight years old, and notorious for simony, in order

that he might give him a lease of part of the lands.'

These transactions denote the mercenary and rapacioi's

spirit which leavened almost all Elizabeth's coiirtiers.

The bishops of this reign do not appear, with some
distinguished exceptions, tt) have reflected so much ho-

nour on the established church as those who attach a

Bttperstitious reverence to the age of the Eeformation are

apt to conceive. In the plunder that went foiward they
took good care of themselves. Charges against them of

simony, corruption, covetousness, and especially destruc-

tion of their church estates for the benefit of theii

families, are very common,—sometimes no doubt imjust.

but too frequent to be absolutely without foundation.

The council often wrote to them, as well as concerning
them, with a sort of asperity which would astonish one
of their successors. And the queen never restrained

herself in treating them on any provocation with a good
deal of rudeness, of which I have just mentioned an
egregious example." In her speech to parliament on

> Strype, iv. 246. See also p. 15 of

the same volume. By an act in the first

year of James, c. 3, conveyances of bi-

shops' lands to the crown are made void

—

s concession much to tlie king's honour.
It Harrington's State of the Church,

In Nugai Antiqua;, vol. ii. passim ; Wil-

kins's Concilia, iv. 256 ; Strype's Annals,

iii. 620, et alibi ; Life of Parker, 454
;

of AVhitgift, 220; of Aylnier, passim.

Observe the preamble of 13 Kliz. c. 10.

It must be admitted, on the other baud,

tliiit the gentry when popishly or puri-

taiilcaUy affected, were apt to behave
exceedingly ill towards the bishops. At
Lambeth and Fulhani they were pretty

safe ; but at a distance they found it hard

to struggle with the nidenessand iniquity

of the territorial aristocracy ; as Sandys

t ivice experienced.
'" Birch's Memoirs, i. 48. Elizabeth

•uenii to have fancied herself entitled by
ber sapremacy to dispose o( bishops as

TOI^ I.

she pleased, though tliey did not hold

commissions durante bene placito, as in

her brother's time. Thus she suspended

Fletcher, bishop of London, of her own
authority, only for marrying "a fine lady

and a widow." Strj'pe's \Vl)itgift, 458.

And Aylmer having preached too vehe-

mently against female vanity in dress,

which came home to the queen'* con-

science, she told her ladies that, if the

bishop held more discourse on such mat-

ters, she would tit him for heaven ; but

he should walk thither without a staff, ani*

leave his mantle behind him. Harrington's

State of the Church, in Nugae Antiqusp,

i. 170; see too p. 217. It will of course

not appear surprising that Hutton, arch-

bishop of York, an exceedingly honest

prelate, having preached a boid sermon

before the queen, urging her to settle the

succession, and pointing strongly towards

Scotland, received a sharp message, n-

2&0.
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closing tlie session of 1584. when many complaints

against the rulers of the church had mng in her ears,

she told the bishops that, if they did not amend what was
wrong, she meant to depose them." For there seems to

have been no question in that age but that this might be
done by virtue of the crown's supremacy.
The church of England was not left by Elizabeth in

circumstances that demanded applause for the policy of

her rulers. After forty years of constantly aggravated

molestation of the nonconforming clergy, their numbers
were become greater, their popularity more deeply

rooted, their enmity to the established order more irre-

concilable. It was doubtless a problem of no slight

difficulty by what means so obstinate and opinionated a

class of sectaries could have been managed ; nor are we,
perhaps, at this distance of time altogether competent to

decide upon the fittest course of policy in that. respect."

But it is manifest that the obstinacy of bold and sincere

men is not to be quelled by any punishments that do nt)t

extenuinate them, and that they were not likely to entei-

taiu a less conceit of their own reason when they found
no arguments so much relied on to refute it as that of

force. Statesmen invariably take a better view of such
ijuestions tlian cliurchmen ; and we may well believe

*Jiat Cecil and Walsingham judged more sagaciously

than VVhitgift and Aylmer. The best apology that cau
\)e made for Elizabeth's tenaciousness of those cei"eraonie&

which produced this fatal contention I have already
suggested, without much express authority fiom the

records of that age ; namely, the justice and expediencty

of winning over the catholics to conformity, by retaining

OH much as possible of their accustomed rites. But in

the latter period of the queen's reign this policy had lost

tt groat deal of its application, or rather the same prin-

ciple of policy would have dictated numerous concessions

in order to satisfy the people. It appears by no means
anlikely that, by reforming the abuses and corniptiou

I»'Kw«i, 32(1. tlic ^nrpllcc j liut iliat tln-y niinwcrcd, " n«
" Cullier Myi, p. S89, on Ileylin utiKiilnm quldpm rsio rclliiquciKVim.''

iltiortty, Umt WolMiigtuim olTerod the Hut I am nut awuro of any bettur to«ti*

purtUinfl,*buut iSM.t, In tlio (|Uoen'« namr, niony to iliu Tact; and It U by no mooM
Ut giv* op Um raivroony of knrrllnft at aKri-c«bIe to the qaofn'i gcnoral cun-

ttt oaoiBaplon, the cruM In bniiiUni, «iul duct
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of the spiritual courts, by abandoning a part of tbeir

jurisdiction, so heterogeneous and so unduly obtained,

by abrogating obnoxious and at best frivolous ceremonies,

by restraining pluralities of benefices, by ceasing to dis-

countenance the most diligent ministers, and by more
temper and disinterestedness in their own behaviour, the

bishops would have palliated, to an indefinite degree,

that dissatisfaction with the established scheme of polity,

which its want of resemblance to that of other protestant

churches must more or less have produced. Such a
reformation would at least have contented those reason-

able and moderate persons who occupy sometimes a more
extensive ground between contending factions than the

zealots of either are willing to believe or acknowledge.
I am very sensible that such freedom as I have used

in this chapter cannot be pleasing to such as General

have sworn allegiance to either the Anglican remarks.

or the puritan party ; and that even candid and liberal

minds may be inclined to suspect that I have not suffi-

ciently admitted the excesses of one side to furnish an
excuse for those of the other. Such readere I would
gladly refer to lord Bacon's Advertisement touching
the Controversies of the Church of England ; a treatise

written under Elizabeth, in that tone of dispassionate

philosophy which the precepts of Burleigh sown in his

own deep and fertile mind had taught him to apply.

This treatise, to which I did not turn my attention in

writing the present chapter, appears to coincide in every
respect with the views it displays. If ho censures the
pride and obstinacy of the puritan teachers, their inde-

cent and libellous style of writing, their affected imitation

of foreign churches, their extravagance of receding from
everything formerly practised, he animadverts with no
less plainness on the faults of the episcopal party, on
the bad example of some prelates, on their peevish oppo-
sition to every improvement, their unjust accusations,

their contempt of foreign churches, theu- persecuting
spirit.'

P Bacon, H.' 375. See also another dissembled or excused." p. 382. Yet
paper concerning the pacification of *j« Bacon was never charged with affection

church, written under James, p. 387 for the puritans. In truth. Elizabeth and
" The wrongs," he says, " of those which James were personJly the great suppori
are possessed of the government of the of the high-church interest ; it had few
church towards -the other, vmj hardly >• 'e»i friends among their couucilior^ •

q2-
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Yet, that we may not deprive this great queon's admi-

Letter of nistration, in what concerned her dealings with
Waising- i}^q i-^q rcligious parties opposed to the esta-

defence of blished church, of what vindication may best
the queen's

|^ offered for it, I wiU refer the reader to a

ment letter of sir Francis Walsingham, written to a

person in France, after the year 1580.'' It is a very able

apology for her government ; and if the reader should

»letect, as he doubtless may, somewhat of sophistry in

reasoning, and of misstatement in matter of fact, he will

ascribe both one and the other to the narrow spirit of

the age with respect to civil and religious freedom, or

to the circumstances of the writer, an advocate whose
sovereign was his client.

t Burnet, ii. 418; Cabala, part ii. 38

f4to edition). WaUingliam grounds the

queen's proceedings upon two principles

:

Uie one, that " consciences are not to be

forced, but to be won and reduced by

force of truth, with tlie aid of time, and

us<? of all good means of instruction and

persuasion ;" the other, that " cases ofcon-

science, when they exceed their bounds,

and grow to be matter of faction, lose

their nature ; and that sovereign princes

ought distinctly to punish their practices

and ajntcmpt, though coloured with the

pretence of conscience and religion."

liacon has repeated tlie sjime words, as

well as some more of AValslngliam's

letter, in his observations on the libel on

Ia)tA Burleigh, 1. 622. And Mr. Southey

(Book of the Church, ii. 291).8ecmi to

adopt them on his own.

Upon this It may be observed—first,

Uiat thpy take for granted tlio funda-

mental Hophlsm of religious intolerance,

tiamely, that the civil magistrate, or the

cbnreb be supports, is not only In the

right, uttt 10 clearly in the right, tliat no

botiMt nuD, If b« takM time and pains to

noMat the inttfeet, can help ackiiow-

ledglnglti Mcondl]r,that,aoeordiiigtothe

prlndptee of Cbrietlanltjr w admitted on

eadi aide, it doea not net in an eaoterio

pentiMlon, bnt rcqnlrw an exterior pro*

fession, evinced both by social worship

and by certain positive rites ; and that the

marks of this profession, according to

the form best adapted to their respective

ways of thinlcing, were as incumbent
upon the catholic and puritan as they had
been upon the primitive church ; nor

were tliey more chargeublc witli faction,

or with exceeding the bounds of con-

science, when they persisted in the use ol

them, notwithstanding any prohibitory

statute, than the early Christians.

The generality of statesmen, and clnirch-

men themselves not luifrequcntly, liavo

argued upon the principles of what. In the

seventeenth century, was called Hobb
ism, towards which the Erastlan system

which Is that of tlie church of Kngland,

though excellent In some points of view,

had a tendency to gravitate, namely, tliat

civil and religious allegiance arc so neces-

sarily ctjnnected, tliat It Is the sut\)ect's

duty to follow the dictates of the magis-

trate in both alike. And this received

some countenance from the false and
mls«'hlevouM ]xiKltlon of Hooker, that tlie

church and rommnnweallh are but dif-

ferent denominations of the some society

Warburton has sufficiently exposed the

sophistry of this theory, though 1 do not

think him equally eucce«»I\>l iu what Im
ubnUtutee for It
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CHAPTER V

ON THB CIVIL GOVERNMENT OF ELIZA.BETH

General Remarks — Defective Security of the Subject's Liberty — Trlalu fot

Treason and other Political Offences unjustly conducted — Illegal Commitmcuis
— Remonstrance of Judges against them — Proclamations unwarranted by Law
— Restrictions on Printiug — Martial Law — Loans of Money not quite volun-

tary — Character of Lord Burleigh's Administration — Disposition of the House
of Commons— Addresses concerning the Succession— Difference on this between

the Queen and Commcjns in 1566 — Session of 157 1 — Influence of the Puritans

in Parliament — Speech of Mr. Wentworth in 1576 — The Commons continue U>

seek Redress of Ecclesiastical Grievances — Also of Monopolies, especially iu

the Session of 1601 — Influence of the Crown in Parliament — Debate en Election

of non-resident Burgesses — Assertion of Privileges by Commons — Case of

Ferrers, under Henry VIII.— Other Coses of Privilege — Privilege of determining

contested Elections claimed by the House — The English Constitution not

admitted to be an absolute Monarchy — Pretensions of the Crown.

The subject of the two last chapters, I mean the policy

adopted by Elizabeth for restricting the two General

religious parties which from opposite quarters remarks,

resisted the exercise of her ecclesiastical prerogatives,

has already afforded us many illusti'ations of what may
more strictly be reckoned the constitutional history of

her reign. The tone and temper of her administration
have been displayed in a vigilant execution of severe
statutes, especially towards the catholics, and sometimes
in stretches of power beyond the law. And as Elizabeth
had no domestic enemies or refractory subjects who did
not range under one or other of these two sects, and little

disagreement with her people on any other grounds, the
ecclesiastical history of this period is the best prepara-
tion for our inquiry into the civil government. In the
present chapter I shall first offer a short view of the
practical exercise of government in this reign, and then
proceed to show how the queen's high assumptions of
prerogative were encountered by a resistance in parlia-

ment, not quite uniform, but insensibly becoming more
vigoyous,
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Elizabeth ascended the throne with all the advantages

of a very extended authority. Though the jurisdiction

actually exerted by the court of star-chamber could not

be vindicated according to statute law, it had been so

well established as to pass without many audible mur-
murs. Her progenitors had intimidated the nobility;

and if she had something to fear at one season from this

order, the fate of the duke of Norfolk and of the rebellious

earls in the north put an end for ever to all apprehension
from the feudal influence of the aristocracy. There seems
no reason to believe that she attempted a more absolute

power than her predecessors ; the wisdom of her coun-

cillors, on the contrary, led them generally to shun the

more violent measures of the late reigns ; but she cer-

tainly acted upon many of the precedents they had be-

queathed her, with little consideration of their legality.

Her own remarkable talents, her masculine intrepidity,

her readiness of wit and royal deportment, which the

bravest men unaffectedly dreaded, her temper of mind,
above all, at once fiery and inscrutably dissembling,

would in any circumstances have ensured her more real

sovereignty than weak monarchs, however nominally
absolute, can ever enjoy or retain. To these personal

qualities was added the co-operation of some of the most
diligent and circumspect, as well as the most sagacious

councillors that any prince has employed ; men as un-
likely to loose from their grasp the least portion of that

authority which they found themselves to possess, as to

excite popular odium by an unusual or misplaced exer-

tion of it. ITie most eminent instances, as I have
remarked, of a high-strained prerogative in her reign

have some relation to ecclesiastical concerns ; and herein

the temper of the predominant religion was such as to

account no measures harsh or arbitrary that were adopted
towards its conquered but still formidable enemy. Yet
when the royal supremacy was to bo maintained against

a different foe by less violent acts of power, it revived

the smoTildering embers of English liberty. The stem
and exasperatoa puritans became the depositaries of

that saored fire ; and this manifests a second connexion
between the temporal and ecclesiastical history of the

present rqign.

Civil liberty in this kingdom has two direct gitai ontecs,
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the open administration of justice according to knows
laws truly intei-preted, and fair constructions of evidence

and the right of parliament, without let or interruption,

to inquire into and obtain the redress of public gi'ievaiices

Of these the first is by far the most indispensable ; nor
can the subjects of any state be reckoned to enjoy a real

freedom where this condition is not found botli in its

judicial institutions and in their ccmstant exercise. In

this, much more than in positive law, our ancient con-

stitution, both under the Plantagenet and T\idor line,

liad ever been failing ; and it is because one set of

writers liave looked merely to the letter of our statutes

or other authorities, while another have been almost
exclusively struck by the instances of arbitrary govem-
mexit they found on record, that such incompatible sys-

tems have been laid down with equal positivencss on (he

character of that constitution.

I have found it impossible not to anticipate, in more
places than one, some of those glaring trans-

jriaigfor
grossions of natural as well as positive law treason and

tliat rendered our courts of justice in cases of
cau!ff!?5'K«i'

treason little better than the caverns of mur- unjustly

derers. ^Vhoever was arraigned at their bar ''*" "'^'^**'

was almost cei"tain to meet a viioilent prosecutor, a judge
hardly distinguishable from the prosecutor except by his

onnine, and a pas§ive pusillanimous juiy. Those who
are acquainted only with our modem decent and dignified

procedure can foim little conception of the inegularity
of ancient trials; the perpetual interrogation of the

prisoner, which gives most of us so much offence at this

day in the tribimals of a neighbouring kingdom ; and
the want of all evidence except written, perhaps unat-
tested, examinations or confessions. Habington, one of

the conspirators against Elizabeth's life in 1586, com-
plained that two witnesses had not been brought against
him, conformably to the statute of Edward VI. But
Anderson the chief justice told him that, as he was in-

dicted on the act of Edward III., that provision was not
in force.' In the case of captain Lee, a partisan of

Essex and Southampton, the court appear to have denied
the right of peremptory challenge.* Nor was more equal
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measure dealt to the noblest prisoners by their equals.

The earl of Ai-uiulel was convicted of imagining the

queen's death, on evidence which at the utmost would
only have supported an indictment for reconciliation to

the church of Eome,'
The integrity of judges is put to the proof as much by

prosecutions for seditious writings as by charges of trea-

son. I have before mentioned the convictions of Udal
and Peury for a felony created by the 23rd of Eliza-

beth ; the former of which especially must strike evoiy

leader of the trial as one of the gross judicial iniquities

of this reign. But, before this sanguinary statute was
enacted, a punishment of uncommon severity had been
.'nflicted upon one Stubbe, a puritan lawyer, for a

pamphlet against the queen's intended marriage with the

duke of Anjou. It will be in the recollection of most of

my readers that, in the year 1579, Elizabeth exposed

herself to much censure and ridicule, and inspired the

justest alarm in her most faithful subjectij, by enter-

taining, at the age of forty-six, the proposals of this

young scion of the house of Valois. Her council, though
.several of them in their deliberations had much inclined

against the preposterous alliance, yet in the end, dis-

playing the compliance usual with the servants of self-

willed princes, agreed, " conceiving," as they say, " her

earnest disposition for this her marriage," to further it

with all their power. Sir Philip Sidney, with more
real loyalty, wrote her a spirited remonstrance, which
she had the magnanimity never to resent." But she

« State Trial*. I. 1403. profotisrtl to fuvour It ; but tblsmiifat have
" Murdon, 337. Dr. Lingard ba« fully been out of ob.toqiilousnesg to the queen.

ciitabliHlind, what lti<k'e<l no one could It wati a habit of this minister to sot

reasonably buvi> dUputed, KlIuibvth'K down briolly the urKunioiits on both sides

pMsion for Atijou ; and says very truly, of a quostioii, Ki>nH-ltnu>s in parallel

"the writers who set all this down t<> coliiinnH, Honictimcs Huccessivcly; a

policy cannot have consulted the oiiKliial method which would seem too fonnal in

dorumentt." p. 140. It was fltoK^thrr our aK<>, but tiMidiiiK to give hliMKclf and

repugnant to sound policy. Persons, the oilicrs a clearer view of tlu; eu.ne. Ho
Jamit, IndMd says In bis famous libel, has done tlils twice in the prcNcnt In-

IjetoMter's Commonwealth, written not stonca—Murden, 'sn, 331 ; and It is cvl-

long after this time, that It would liava dent that be (Iih'h not, and cannot, atmwcr

!>>«> "iHmourable, convenient, profltoble, bis own olijeciions to the match. When
and naadful;" which every booest the council waited on her with this reso-

Koflishman would Interpret by the rule lution in favour of the marriugo, she

of Mntrarles. Kusmx wrote tndead to s|ioke Hbari)1y to those whom she believed

(he queen In favour of the marriage to \m> agaiimt It Yet the treaty went on

(Lodge, 11, 177) and Cecil undoubtedly fur two years: hvr coquetry In this
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poured her indignation on Stiibbe, who, not entitled to

use a pri^'ute address, had ventured to arouse a popular

cry in his ' Gaping Gulph, in which England will be
swallowed up by the French Marriage.' This pamphlet
is very far from being, what some have ignorantly or

unjustly called it, a virulent libel, but is written in a
sensible manner, and with unfeigned loyalty and aflfection

towards the queen. But, besides the main offence of

addressing the people on state affairs, he had, in the

simplicity of his heart, thrown out many allusions proper
to hurt her pride, such as dwelling too long on the

influence her husband woidd acquire over her, and im-
ploring that she would ask her physicians whether to

bear children at her years would not be highly dan-
gerous to her life. Stubbe, for writing this pamphlet,
received sentence to have his right hand cut off. When
the penalty was inflicted, taking off his hat with his left,

he exclaimed, " Long live queen Elizabeth!" Burleigh,
who knew that his fidelity had bonie so rude a test,

employed him afterwards in answering some of the
popish libellers."

There is no room for wonder at any verdict that could
be retTirned by a jury, when we consider what means
the government possessed of securing it. The sheriff

returned a panel, either according to express directions,

of which we have proofs, or to what he judged himself
of the crown's intention and interest.'' If a verdict had
gone against the prosecution in a matter of moment, the
jurors must have laid their account with appearing
before the star-chamber; lucky if they should escape,
on humble retractation, with sharp words, instead of

enormous fines and indefinite imprisonment. The con-
trol c)f this arbitraiy tiibunal bound down and rendered
impotent all the minor jurisdictions. That primaeval
institution, those inquests by twelve true men, the una-
dulterated voice of the people, responsible alone to God
and their- conscience, which should have been heard in

strange delay breeding her, as AValsing- jointly with ber good uaderatanding
ham wrote from Paris, " greater dis- overcame a disgraceful inclination.
honour than I dare commit to paper." * Strype, iii. 480. Stubbe always signe«
Strype's Annals, iii. 2. That she uIU- himself Scaeva in these left-handed pr(r
iQately broke it off must be ascribed to ductions.
the suspiciousness and irresolution of her T Lodge, ii. 412; iii. 49.
cnnracter, which, acting for once con-
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the sanctuaries of justice, as fountains springing fresh

from the lap of earth, became, like waters constrained in

their course by art, stagnant and impure. Until this

weight that hung upon the constitution should be taken
off, there was literally no prospect of enjoying with
security those civil privileges which it held forth.'

It cannot be too frequently repeated that no power of

arbitrary detention has ever been known to our consti-

iiie ai
tution since the charter obtained at Eunnymede.

commits The Writ of habeas corpus has always been a
ments.

niattcr of right. But, as may naturally be ima-

gined, no right of the subject, in his relation to tlie

crown, was preserved with greater difficulty. Not only
the privy council in general airogated to itself a power
of discretionary imprisonment, into which no inferior

court was to inquire, but commitments by a single coun-
cillor appear to have been frequent. These abuses gave
rise to a remarkable complaint of the judges, which,
though an authentic recognition of the privilege of per-

sonal fieedom against such irregular and oppressive acts

of individual ministers, must be admitted to leave by far

too great latitude to the executive government, and to

Kun-ender, at least by implication from rather obscure
language, a great pari of the liberties which many sta-

tutes had confirmed." This is contained in a passage
from Chief Justice Anderson's Eeports. But as there is

an original manuscript in the British Museum, differing

in some material points from the print, I shall follow it

in preference.''

" To the Rt: hon: our very good lords Sir Chr. Hat ton,

of the honourable order of the garter knight, and chan-
cellor of England, and Sir W. Cocill of the hon: order

* Several volamct of the Ilarlolan Uio coutictl to prcfrr hig coniplniiit. Sco

MSS. lUiiitrate the conne of go\'cTnment nlno voI«. 6995, 6998, 699T, and many
under Kllzabeth. Ilifl coploUB anal.VHii othcm. Tho lijtimduwtie catalo^uo will

In the catalogue, by Humphrey Wanlcy furiilKli other evhloiiccii.

•tid other*, which 1 have In general found " Anderoon « KcporKi, 1. 297. It may
•ecnrati>, will, for rnont purpo«e«, bo l>o fnniid alw) In the Hlographla Rrllan-

niRlclont. See particularly vol. 703. A riUa, and the Illographical Dictionary,

letter. Inter alia. In Uili (folio 1), fn>ra art Andkiwon.

liurd Hnnadon and WaUlnKliam to the b Unwlowno MRS. Ivtil. 87. The
beriffof floCMZ, dlrrcUhlmnuttoaMUt Ilarlelau MH. 6816 Ih a mere trnnicrlpt

the cndltora of John Alhbambam in from Anduraon't Ue|)<)rtM, and conne-

molMUng him "till inch tlma at our qnenlly of no value. There t« another

d«t<YmlnaUun touching the preolMathall In the name coUvction, ot wltlcj) ( hAYt
he Kn«wn;' Aabtmrnbao) being to atteqd pot IvoKc^i
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of the garter knight, Lord Burleigh, lord high treasurer

of England,—We her majesty's justices, of both i{oni<m-

benches, and barons of the exchequer, do desire
*'r?''J'"';

your lordships that by your good means such ^hiJt
*

order may be taken that her highness's sub- '^*"'-

jects may not be committed or detained in prison, by
commandment of any nobleman or councillor, again hi

the laws of the realm, to the grievous chaises and
oppression of her majesty's said subjects : Or else help

us to have access to her majesty, to be suitors unto her

highness for the same ; for divers have been imprisoned

for suing ordinary actions, and suits at the common law,

until they will leave the same, or against their wills put

their matter to order, although some time it be after

judgment and accusation.
" Item : Others have been committed and detained in

prison upon such commandment against the law ; and
upon the queen's writ in that behalf, no cause sufficient

hath been certified or returned.
" Item : Some of the parties so committed and de-

tained in prison after they have, by the queen's writ,

been lawfully discharged in court, have been eftsoones

recommitted to prison in secret places, and not in com-
mon and ordinary known prisons, as the Marshalsea,

Fleet, King's Bench, Gatehouse, nor the custodie of any
sheriff, so as, upon complaint made for their deliver\%

the queen's court cannot learn to whom to award her

majesty's writ, without which justice cannot be done.
" Item : Divers Serjeants of London and officers have

been many times committed to prison for lawful execu-
tion of her majesty's writs oit of the King's Bench,
Common Pleas, and other courts, to their great charges
and oppression, whereby they are put in such fear as

they dare not execute the queen's process.
" Item : Divers have been sent for by pursuivants for

private causes, some of them dwelling far distant from
London, and compelled to pay to the pursuivants great

sums of money against the law, and have been com-
mitted to prison till they would release the lawful
benefit of their suits, judgments, or executions for

remedie, in which behalf we are almost daily called

upon to minister justice according to law, whereunto we
are bound by our office and oath.
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" And whereas it pleased your lordships to will divers

of us to set down when a prisoner sent to custody by her
majesty, her coimcil, or some one or two of them, is to

be detained in prison, and not to be delivered by her
majesty's courts or judges :

" We think that, if any person shall be committed by
her majesty's special commandment, or by order from
the coimcil-board, or for treason touching her majesty's

person [a word of five letters follows, illegible to me],
which causes being generally returned into any court, is

good cause for the same court to leave the person com-
mitted in custody.

" But if any person shall be committed for any other
cause, then the same ought specially to be returned."

This paper bears the original signatures of eleven
judges. It has no date, but is endorsed 5 June, 1591.

In the printed report it is said to have been delivered
in Easter term 34 Eliz., that is, in 1592. The chan-
cellor Hatton, whose name is mentioned, died in No-
vember, 1591 ; so that, if there is no mistake, this must
have been delivered a second time, after undergoing the
revision of the judges. And in fact the differences are
far too material to have proceeded from accidental care-

lessness in transcription. The latter copy is fuller, and
on the whole more perspicuous, than the manuscript I

have followed ; but in one or two places it will be better

understood by comparison with it.

It was a natural consequence, not more of the liigli

notions entertained of prerogative than of the

ti<m» rni-""
"vory irregular and infrequent meeting of parlia-

wiirranujd mcnt, that an extensive and somewhat indofi-
^ "*

nito autliority should be arrogated to proclama-
tions of the king in council. Temporary ordinances,
bordering at least on legislative authority, grow out of

the varying exigencies of civil society, and will by very
necessity bo put up with in silence, wherever the con-
stitution of tno commonwealth does not directly or in
effect provide for frequent assemblies of the body in

whom the right of making or consenting to laws has
boon vested. Since the Euglish constitution has reached
its zenith, wo have ondoavoured to provide a remedy by
statute for every possible mischief or inconvenieuce

;

ftud if thin has swollen our code to an enormous reduo*
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dance, till, in the labyrinth of written law, we almost

feel again the uncertainties of arbitrary power, it has at

least put an end to such exertions of prerogative as fell

at once on the persons and properties of whole classes.

It seems, by the proclamations issued under Elizabeth,

that the crown claimed a sort of supplemental right of

legislation, to perfect and carry into effect what the

spirit of existing laws might require, as well as a para-

mount supremacy, called sometimes the king's absolute

or sovereign power, which sanctioned commands beyond
the legal prerogative, for the sake of public sftfety,

whenever ^e council might judge that to be in hazard.

Thus we find anabaptists, without distinction of natives

or aliens, banished the realm ; Irishmen commanded to

depart into Ireland ; the culture of woad,' and the ex-

portation of com, money, and various commodities pro-

hibited ; the excess of apparel restrained. A proclama-

tion in 1580 forbids the erection of houses within three

miles of London, on account of the too great increase of

the city, under the penalty of imprisonment and forfei-

ture of the materials.'' This is repeated at other times,

and lastly (I mean during her reign) in 1602, with addi-

tional restrictions," Some proclamations in this reign

hold out menaces which the common law could never
have executed on the disobedient. To trade with the

French king's rebels, or to export victuals into the

Spanish dominions (the latter of which might possibly

be construed into assisting the queen's enemies), incurred
the penalty of treason. And persons having in their

possession goods taken on the high seas, which had not
paid customs, are enjoined to give them up, on pain of

being punished as felons and pirates.^ Notwithstanding
these instances, it cannot perhaps be said on the whole that

Elizabeth stretched her authority very outrageously in
this respect. Many of her proclamations, which may at

" Hume says " that the queen had of excise upon it at home. Catalogue of

taken a dislike to the smell of this useful I>ansdowne MSS. xlix. 32-60. The same
plant." But this reason, if it existed, principle has since caused the prohibitioa

would hardly have induced her to pio- of sowing tobacco,

hiblt its cultivation throughout the king- d Camden, 476.

dom. The real motive appears in several ' Rymer, xtI. 448.

letters of the Lansdowne collection. I5y f Many of these proclamations are

the domestic culture of woad the cus- scattered througli Eymer ; and the whole
toms on its importation were reduced; hf ve been collected in a volume.
MMl tlii* led to • prqject of levying a sort
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first sight appear illegal, are warrantable by statutes

then in force, or by ancient precedents. Thus the

councii is empowered by an act, 28 H. 8, c. 14, to fix

the prices of wines ; and abstinence from flesh in Lent,

as well as on Fridays and Saturdays (a common subject

of Elizabeth's proclamations), is enjoined by several

statutes of Edward VI. and of her own.^ And it has
been argued by some not at all inclined to diminish any
popular rights, that the king did possess a prerogative

by common law of restraining the export of com anCi

other commodities.''

It is natural to suppose thsrt a government thus arbi-

Uestrictions trary and vigilant must have looked with ex-
ou prinUng. treme jealousy on the diffusion of free inquiry

through the press. The trades of printing and book-
selling, in fact, though not absolutely licensed, were
always subject to a sort of peculiar superintendence.

Besides protecting the copyright of authors,' the council

frequently issued proclamations to restrain the importa-

tion of books, or to regulate their sale.'' It was penal to

utter, or so much as to possess, even the most learned

works on the catholic side ; or if some connivance was
usual in favour of educated men, the utmost strictness

was iLsed in suppressing that light infantry of literature,

the smart and vigorous pamphlets with which the two
parties arrayed against the church assaulted her opposite

flanks.' Stow, the well-known chronicler of England,
who lay under suspicion of an attachment to popery,

had his library searched by warrant, and his isnlawful

* By o proclamation In 1580, btitchors k Strype's Piirker, 221. Dy tiie 6l8t

ktlUng flciili in I/onl are made Kiihjcct to of thu qiipcn'n ii\]iinctiotis, in I55B, no ono
a ipvciUc penalty of 3()I. ; which was mixlit print any Ituulc or paper what*
levied upon ono man. Strype's Annal.i, soever unless tlio snme bo first licensed

i. 236. 'litis seems Ui have been illoHal. by the council or ordinary.

h I/jrd Camd«n, in 1766. See H*r- 1 A procliunatlon, dated Feb. 1589,

Kravc's preface to Halo do Juro CoronaD, nipiinst sj-dltiotis and schlsmatical books
In Iaw Tracts, vol. I, and writings, commands all persons who

I Wc And an exclusive prlvllcRe granted slmll have in their cust<Kly any such libels

In 166.1 to Thomas Cooimt, afterwards SKainnt tlio order and Rovrmment of Uie

Msliop of Winchester, to jirlnt his The- church of KuKlond, or the rites and cere-

•auras, or liatln dictionary, for twelve monie* used in it, to bringand deliver up
years—Ilymer, xv. 620; and to KIchard the same with convenient speed to their

Wright to print his translation of Taeltiu ordinary. Life of Whitgift, Appendix,

durliiK his natural life; any one InfrinR- 12(1. 'I'hiR lins probably been one <-r\\m

InK tills privilego to forfeit 401. far trwy of the exlrcmo scarcity of the poritanica)

trinted oopjr. Id. ztL t1, iNiniphleb.
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books taken away ; several of which were but material

for liis history." Whitgift, in this, as in 6very other

respect, aggravated the rigour of preceding times. At
his instigation the star-chamber, 1585, published ordi-

nances for the regulation of the press. The preface to

these recites " enormities and abuses of disorderly per-

sons professing the art of printing and selling books " to

have more and more increased in spite of the ordinances

made against tliem, which it attributes to the inade-

quacy of the penalties hitherto inflicted. Eveiy printer

therefore is enjoined to certify his presses to the Sta-

tioners' Company, on pain of having them defaced, and
suffering a year's imprisonment. None to print at all,

under similar penalties, except in London, and one in

each of the two universities. No printer who has only

set up his trade within six months to exercise it any
longer, nor any to begin it in future until the excessive

multitude of printers be diminished and brought to such

a number as tlie archbishop of Canterbury and bishop of

London for the time being shall think convenient ; but
whenever any addition to the number of master printei-s

shall be required, the Stationei-s' Company shall select

proper persons to use that cialling with the approbation

of the ecclesiastical commissioners. None to print any
book, matter, or thing whatsoever, until it shall have
been first seen, perused, and allowed by the archbishop
of Canterbury or bishop of London, except the queen's

printer, to be appointed for some special service, or

law-printers, who shall require the licence oidy of the

chief justices. Every one selling books printed contrary
to the intent of this ordinance to suffer three months'
imprisonment. The Stationers' Company empowered to

search houses and shops of printers and booksellers, and
to seize all books printed in contravention of this ordi-

nance, to destroy and deface the presses, and to anest
and bring before the council those who shall have
offended therein."

™ Strype's Ori'idal, 13«, and Append, favouring the two parties adverse to the
43, where a list of these books Is given. church, he permitted nothing tc appear

" Strype's Whitgift, 322, and Append, that interfered in the least with bis own
•4. The archbishop oncTcised his power notions. Thus we find him seizing an
ovor the press, as may be suppos&i, edition of some works of Hugh Brough*
widi little moderation. Not confining ton, an eminent Hebrew scholar. Thta
himself to the suppression of books learned divine differed from Wtait^fl
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The forms of English law, however inadequate to de-

fend the subject in state prosecutions, imposed a degree

of seeming restraint on the crown, and wounded that

pride which is commonly a yet stronger sentiment than
the lust of power with princes and their counsellors.

It was possible that juries might absolve a prisoner ; it

was always necessaiy that they should be the arbiters

of his fate. Delays too were interposed by the regular

process ; not such, perhaps, as the life of man should

require, yet enough to weaken the terrois of summary
punishment. Kings love to display the divinity with
which their flatterers invest them in nothing so much as

the instantaneous execution of their will, and to stand

revealed, as it were, in the storm and thunderbolt, when
their power breaks through the operation of secondary
causes, and awes a prostrate nation without the inter-

vention of law. There may indeed be times of pressing

danger, when the conservation of all demands the sacrifice

of the legal rights of a few ; there may be circumstances

that not only justify, but compel, the temporary aban-

donment of constitutional forms. It has been usual for

all governments, during an actual rebellion, to proclaim
martial law, or the suspension of civil jurisdiction. And
this anomaly, I must admit, is very far from being less

indispensable at such imhappy seasons, in countries

where the ordinary mode of trial is by jury, than where
the right of decision resides in the judge. But it is (if

liigh importance to watcli with extreme jealousy the

disposition towards which most governments are prone, to

introduce too soon, to extend too far, to retain too long,

80 perilous a remedy. In the fourteenth and fifteenth

centuries the court of the constable and marshal, whose
jurisdiction was considered as of a military nature, and
whose proceedings wore not according to the course of

the common law, sometimes tried offenders by what was
called martial law, but only, I believe, either during, or

not long after, a serious rebellion. ITiis tribunal fell

into di.suHO under the Tudors. 15ut Mary had executed
some of those taken in Wyatt's insunection without

hont Chriit'* dwiamt to licll. It \n c«n(lnnr, ii Mho a gUrinit evMonco of th«

•mtuing to r(«d that ultimately tlio oitvantngvs of UiAt f^oe Inquiry ho \m4

prinuito camo over tu nroughton't opi* suugbt to rappNM. P. 384, 431.

ta: wUcb U it provM lomo (legrw of
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[uS^E^?Tfi,*^r^^ *t'^
^^^^^ ^ 1^^ trial by ajuiy Elizabeth, always hasty in passion and quick topunish would have resorted to thi^ summa^ cSe 0°

a 8 ighter occasion. One Peter BurcheU a ?^?i ?

frh^'^'T^^H
P^^^^P^ ^^"^' conce1v[ngl;t si c£^^topher Hatton waa an enemy to true^religioTSmined to assassinate him But bv mist^vl £ j ^

instead a famous seaman, c^ptin^ Cw'^h^n?' T^^^t
frn^,"^

^P^e the queen could hardly be pi;ventedfrom directing him to be tnod instantly by ma^IuawHer council, however (and this it is import to ol'

rci: ;" wf hiv" ^''ri
^^^^^^^^-^ -^'w^^^d

171 A A }^y^ '""^^^^ ^ proclamation some yearsafterwards, declaring that such as brought into t^e kWdom or dispersed papal bulls, or traitorous IMs La

W

the queen should with all severity be proceeded Snstby her majesty's lieutenants or thdr deputfes bv S^nlaw and suffer such pains and penalfies I^^'^Xuldmflict
;
and that none of her said lieutenants or theirdeputies be any wise impeached, in body lands nrgoods at any time hereafter, for iyt^iingt' be Se orexecuted m the punishment of any sich offender accordmg to the said martial law, and'^the tenor 0?^ pro"clumation, any law or statute to the contraiy t any wLe'notwithstendmg.p This measure, though W no mrans

the' W"'l 'b^'^
an a i,gyi; the fircHn'rotne time. It bears date the 1st of Julv T;«a ^\

Ctr^XlTft '7 ^^^« *^' S'aJmaL:??f
^SSL?'^ ^^*.^ ^^^^"^^ ^P°^ <^^^ coasts

; and pros-pectively to a crisis when tJie nation, struggling fo?ltfeagainst an invader's grasp, could not afford the pS. ection

?WT / ^^d^^^ations from the even coui^e of kwthat the forced acts of overruling necessity c^me toT^

Abat was done in Wyatts buTn^ I
the bishops were about to pass sentence

case not at an parallel SouitWp' 1" ^'^ ^"^ ^'''^^' '° ^^"K '^^
no sufficient neces^ ty eveSn^wr T ^

^P'''. °"^' ^''^^""^ ^ Wiled.
stance t.. justify lUe LZZnl h ?^ P"*^ ^"'^' l«>wever, to this dilemma,
tial law. ButVi^^pSn^air"; v^

"'*""^« ""» '"^ *" •>"« "^ «•«
beget "progeniemvitLsiofem." '"""' k^:,?!!'" ""^ Tower, and was hanged »

J^^sted toU,e queen this strangeexS. ^ '
^'^"*'- ''''

yoL. I- .

B
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distorted into precedents to serve the purposes of arbi-

Martua trary power. No other measure of Elizabeth's
^^- reign can be compared, in point of violence

and illegality, to a commission in July, 1595, directed to

sir Thomas WHford, whereby, upon no other allegation

than that there had been of late " sundry great unlawful
assemblies of a number of base people in riotous sort,

both in the city of London and the subirrbs, for the sup-

pression whereof (for that the insolency of many despe-

rate offenders is such that they care not for any ordinary
pimishment by imprisonment) it was found necessary to

have some such notable rebellious persons to be speedily

suppressed by execution to death, according to the justice

of martial law," he is appointed provost-martial, with
authority, on notice by the magistrates, to attach and
seize such notable rebellious and incorrigible offenders,

and in the presence of the magistrates to execute them
openly on the gallows. The commission empowers him
also " to repair to all common highways near to the city

which any vagrant persons do haunt, and, with the

assistance of justices and constables, to apprehend all

such vagrant and suspected persons, and them to deliver

to the said justices, by them to be committed and exa-

mined of the causes of their wandering, and, finding

them notoriously culpable in their unlawful manner of

life, as incorrigible, and so certified by the said justices,

to cause to 'oe executed upon the gallows or gibbet some
of them that are so found most notorious and incorrigible

offenders ; and some such also of them as have manifestly

broken the peace since they have been adjudged and
condemned to death for former offences, and had the
queen's pardon for the same." •*

This peremptory style of superseding the common
law was a stretch of prerogative without an adequate
parallel, so far as I know, in any former period. It is

to be remarked that no tumults had taken place of any
political character or of serious importance, some riotous

apprentices only having committed a few disorders.' But
rawer more than usual suspicion had been excited about
the same time by the intrigues of the Jesuits in favour
of Spain, and the queen's advanced age had began to

1 BfnMr, xri. Tf ' CMrto, 6»3, ftm Stoir.
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renew men's doubts as to the succession. The rapid

increase of Loudon gave evident uneasiness, as the pro-

clamations against new buildings show, to a very cautious

administration, environed by bold and inveterate enemies,

and entirely destitute of regular troops to witlistand a

sudden insurrection. Circumstances of which wo aro

ignorant, I do not question, gave rise to this extraordi-

nary commission. The executive government in modem
times has been invested with a degree of coercive power
to maintain obedience of which our ancestors, in the

most arbitrary reigns, had no practical experience. 11

wo reflect upon the multitude of statutes enacted since

the days of Elizabeth in order to restrain and suppress

disorder, and, above all, on the prompt and certain aid

that a disciplined army affords to our civil authorities,

wo may be inclined to think that it was rather the

weakness than the vigour of her government which led

to its inquisitorial watchfulness and harsh measures of

prevention. We find in an earlier part of her reign an
act of state somewhat of the same character, though
not perhaps illegal. Letters were written to the sheriifs

and justices of divers counties in 1569, directing them
to apprehend, on a certain night, all vagabonds and idle

pei-sons having no master nor means of living, and either

to commit them to prison or pass them to their proper
homes. This was repeated several times ; and no less

than 13,000 persons were thus apprehended, chiefly in

the north, which, as Stiype says, very much broke the
rebellion attempted in that year.*

Amidst so many infringements of the freedom of com-
merce, and with so precarious an enjoyment of personal
liberty, the English subject continued to pride himself
in his immimity from taxation without consent of parlia-

ment. This privilege he had asserted, though not with
constant success, against the rapacity of Henry VII. and
the violence of his son. Nor was it ever disputed in
theory by Elizabeth. She retained, indeed, notwith-
standing the complaints of the merchants at her acces-
sion, a custom upon cloths, arbitrarily imposed by her
sister, and laid one herself upon sweet wines. But sho
made no attempt at levying internal taxes, except that

• Strype's Aiimto, L 635.

r2
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the clergy were called upon, in 1586, for an aid not

granted in convocation, but assessed by tbe archdeacon

according to the value of their benefices, to which they

naturally showed no little reluctance.' By dint of singu-

lar frugality she continued to steer the true course, so as

to keep her popularity undiminished and her prerogative

unimpaired—asking very little of her subjects' money
In paiiiaments, and being hence enabled both to have
long breathing times between their sessions, and to meet
them without coaxing or wrangling, till, in the latter years

of her reign, a foreign war and a rebellion in Ireland,

joined to a rapid depreciation in the value of money,
rendered her demands somewhat higher. But she did

not abstain from the ancient practice of sending privy-

seals to borrow money of the wealthy. These were not

considered as illegal, though plainly forbidden by the

statute of Richard III. ; for it was the fashion to set

aside the authority of that act, as having been passed by
an usurper. It is impossible to doubt that

monev'not ^^h loans were so far obtained by compulsion,
quite' that any gentleman or citizen of sufficient
voluntary.

jj^|j|jj^y refusing Compliance would have dis-

covered that it were far better to part with his money
than to incur the council's displeasure. Wo have indeed

a letter from a lord mayor to the council, informing them
that he had committed to prison some citizens for re-

fusing to pay the money demanded of them." But the

« Strype, ill. Append. Wr. Thi» wa« a letter from the privy-council, directing

exacted In order to raise mim for service the charge to be taken off. It Is only

in the Ix>w Countries. lint the benetlced worth noticing as it illustrates the

olei^ were always bound to furnish Jealousy which the people entertained o(

bonat ami armour, or their value, for Uio anything approaching to taxation wlth-

defenoa of the Icingdom in peril of inva- out consent of parliament, and the cau-

sion or rebellion. An instance of their tion of the ministry in not pushing any
being called on for such a contingent exertion of prerogative farther thaa
occurred In 1B69. Strype's I'arlccr, 27:>; would readily bo endured,

and Rymcr will supply many others in " Munlen, 632. That some degree of

aarlior time*. Iritimidatinn wns occasionally made uho
The roa({iatrate« of Cbeahire and Lan- of may bo inferred fnjm the following

caahire bad iropoaed a chargt of eight- totter of sir Henry Cbolmley to tlie mayor
pance a week on each pariah of thoae and aldermen of Chester In 1B9T. Ho
eoiuitlca for the malotetutnceof recttianta infnrma them of letters received by him
in cuatody. This, though rtry nearly tiom the conncll, " whereby I am con-
borne out by iiie letter of a recent tUtute, m»ndod In all haste to require you that

1 4th Kll«. c 6, waa conceived by the In- yon and every of yon send in your several
habtUnU to bo aM4lnat law. We have, aufnB nr money unto J orpley (Tarporly)
tn Sirypc'a Annaie, v»L III. Append. Ofl. on rriday next tho 33rd December, or

I
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queen seems to have been punctual in their speedy re-

payment according to stipulation, a virtue somewhat
unusual with royal debtors. Thus we find a proclama

tion in 1571, that such as had lent the queen money in

the last summer should receive repayment in November
and December." Such loans were but an anticipation of

her regular revenue, and no great hardship on rich

merchants, who, if they got no interest for their money,
were recompensed with knighthoods and gracious words.

And as Elizabeth incurred no debt till near the C(jnclu-

sion of her reign, it is probable that she never had bor-

rowed more than she was sure to repay.

A letter quoted by Hume from lord Burleigh's papers,

though not written by him, as the historian asserts, and
somewhat obscure in its purport, appears to warrant the

conclusion that he had revolved in his mind some pro-

ject of raising money by a general contribution or bene-

volence from persons of ability, without pui"pose of

repayment. This was also amidst the difficulties of the

year 1569, when Cecil perhaps might be afraid of meet-

else that you and every of you give me
meeting there, the said day and place, to

enter severally into bond to her highness

for your appearance fortliwith before

tlieir lordships, to show cause wherefore

you and every of you should refuse to

pay her majesty loan according to her

highness' several privy-seals by you
received letting you wit that I am now
directed by other letters from their lord-

ships to pay over the said money to the

use of her majesty, and to send and
certify the said bonds so taken; which
praying you heartily to consider of as the

last direction of the service, I heartily

bid you farewell." Harl. MSS. 2173, 10.

* Strype, ii. 102. In Ilaynes, p. 518,

is the form of a circular letter or privy-

seal, as it was called from passing that

office, sent in 1569, a year of great dif-

ficulty, to those of whose aid the queen
stood in need. It contains a promise of

repayment at the expiration of twelve

months. A similar application was made,
through the lord-lieutenants in their

several conn ties, to the wealthy and well-

disposed, in 1538, immediately after the

destruction of the Armada. The loans

•re asked only for the space of a year,
*M heretofore has been yielded unto her

m<^esty in times of less need and danger,

and yet always fully repaid." Strype,

iii. 535. Large sums of money are said

to have been demanded of the citizens

of London in 1599. Carte, 675. It is

perhaps to this year that we may refer a

curious fact mentioned in Mr. Justice

Hutton's judgment in the case of ship-

money. " In the time of queen Klizabeth

(he says), who was a gracious and a glo-

rioTW queen, yet in the end of her reign,

whether through covetousness or by
reason of tne wars that came upon her, 1

know not by what ooimcil she desired

benevolence, the statute of 2nd Richard

III. was pressed, yet it went so far that

by commission and direction money was
gathered in every inn of court; and I

myself for my part paid twenty shillings.

Bui when the queen was Informed by
her judges that this kind of proceeding

was against law, she gave directions to

pay all such sums as were collected back

;

and so I (as all the rest of our house, and

as I think of other houses too) had my
twenty shillings repaid me again; and

privy councillors were sent down to all

parts, to teU them that it was for the de-

fence ofthe realm, and it should be repaid

them again." State Trials, iii. 1199.
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ing parliament, on account of the factions leagued against

himself. But as nothing further was done in this matter,

we must presume that he perceived the impracticability

of so unconstitutional a scheme/
Those whose curiosity has led them to somewhat more

Cbaracter acquaintance with the details of English history
of lord under Elizabeth than the pages of Camden or

aaminil"
* Hume will afford, cannot but have been struck

tration. with the pcrpctual interference of men in power
with matters of private concern. I am far from pre-

tending to know how far the solicitations for a prime
minister's aid and influence may extend at present. Yet
one may think that he would hardly be employed, like

Cecil, where he had no personal connection, in recon-

ciling family quarrels, interceding with a landlord for

his tenant, or persuading a rich citizen to bestow his

daughter on a young lord. We are sure, at least, that

he would not use the air of authority upon such occasions.

The vast collection of lord Burleigh's letters in the

Museum is full of such petty matters, too insignificant

for the most part to be mentioned even by Stiype.' They
exhibit, however, collectively, a curious view of the

manner in which England was managed, as if it had
been the household and estate of a nobleman under a

strict and prying steward. We are told that the relaxa-

tion of this minister's mind was to study the state of

England and the pedigrees of its nobility and gentiy

;

of these last he drew whole books with his own hands,

80 that ho was better versed in descents and families

than most of the heralds, and would often surj)rise per-

sons of distinction at his table by appearing better

T Hayneii.BlS. Hume has cxangcralcd lioiinc, which will be dlnagroeublo; hopes

tliU, like other fact*, In his very able, but theroforo Sir William C. will speak in his

|»artlal, (ketch of Uio constitullon in beluilf." Feb. 4, 1566. Id. 74. " Ixinl

Kllzal«lti's reign. SbilTord to lord liurlciKh, to further a
' The following m » few ipocimcns, match between a certain rich citizen's

copinl from the Luifdowne cttalogue: dauxliter and his son; he requests lord

" Sir Ant<my Cuoke to Sir William Cecil, H. to app<iint the father to meet him

that he would move Mr. I'etcri to re< (lord Stafford) some day at his house,

OuniMiMt Mr. Kdward Stanhope to • ' where I will In few words make him to

otrtaiu jroong lady of Mr. P.'t MqualnU rraaonable an olTer as 1 trust ho will not

•oea, wtMNn Mr. stanhope wu dednmt diwllow.' " Ixviii. 'io. " I.ady Zouih to

t<j marry." Jan. 26, IS63, Uxi. 73. "Sir lord Hurleigh, for his friendly iiit<r|>o-

John Maaon to Sir William (>!cll, that ho sllloii to reeonclle lord Zouch, her lius-

fean hi* young landlord, Bpelman, liaa liand, who had fonuiken her tbrcvga

iRlenUoaa of turning bim out oC bU (MOouay." 16ta Uxiv. ta.
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acquainted with their manors, parks, and woods, than
themselves." Such knowledge was not sought by the
crafty Cecil for mere diversion's sake. It was a main
part of his system to keep alive in the English gentry a
persuasion tibat his eye was upon them. No minister

was ever more exempt from that false security which
is the usual weakness of a court. His failing was rather

a bias towards suspicion and timidity ; there were times,
at least, in which his strength of mind seems to have
almost deserted him through sense of the perils of his
sovereign and country. But those perils appears less to
us, who know how the vessel outrode them, than they
could do to one harassed by continual informations of

those numerous spies whom he employed both at home
and abroad. The one word of Burleigh's policy was
prevention ; and this was dictated by a coxisciousness of
wanting an armed force or money to support it, as well
as by some uncertainty as to the public spirit in respect
at least of religion. But a government that directs its

chief attention to prevent offences against itself is in its

very nature incompatible with that absence of restraint,

that immunity from suspicion, in which civil liberty, as
a tangible possession, may be said to consist. It appears
probable that Elizabeth's administration carried too far,

even as a matter of policy, this precautionary system
upon which they founded the penal code against popery

;

and we may surely point to a contrast very advantageous
to our modem constitution in the lenient treatment
which the Jacobite faction experienced from the princes
of the house of Hanover. She reigned, however, in a
period of real difficulty and danger. At such seasons
few ministers vnll abstain from arbitrary actions, except
those who are not strong enough to practise them.

I have traced, in another work, the acquisition by the
house of commons of a practical right to inquire
into and advise upon the public administration ^fX"^"*"*
of affairs during the reigns of Edward HI., touseof

Richard II., and the princes of the line of Lan-
*=*"^*»*

caster. This energy of parliament was quelled by the
civil wars of the fifteenth century ; and, whatever may
have passed in debates within its walls that have not

* Blogr^tphia Britannica, art Cxcn.
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been preserved, did not often display itself in any overt

act under the first Tudors. To grant subsidies vrhich.

could not be raised by any other course, to propose
statutes which were not binding without their consent,

to consider of public grievances, and procure their

redress either by law or petition to the crown, were
their acknowledged constitutional privileges, which no
sovereign or minister ever pretended to deny. For this

end liberty of speech and free access to the royal person
were claimed by the speaker as customary privileges

(though not quite, in his modem language, as undoubted
rights) at the commencement of every parliament. But
the house of commons in Elizabeth's reign contained
men of a bold and steady patriotism, well read in the

laws and records of old time, sensible to the dangers of

their country and abuses of government, and conscious

that it was their privilege and their duty to watch over

the common weal. This led to several conflicts between
the crown and parliament, wherein, if the former often

asserted the victory, the latter sometimes kept the field,

and was left on the whole a gainer at the close of th6

campaign.
It would surely be erroneous to conceive that many

acts of government in the four preceding reigns had not

appeared at the time arbitrary and unconstitutional. If

indeed we are not mistaken in judging them according

to the ancient law, they must have been viewed in the

same light by contemporaries, who were full as able to

try them by that standard. But, to repeat what I have
once before said, the extant documents from which we
draw our knowledge of constitutional history under

those reigns are so scanty, that instances even of a suc-

cessful parliamentary resistance to measures of the crown
may have loft no memorial. The debates of parliament

are not preserved, and very little is to be gained from

such histories as the age produced. The complete bar-

renness indeed of Elizabeth's chroniclers, Hollingshed

and Thin, as to every parliamentary or constitutional in-

formation, speaks of itself the jcalons tone of her adminis-

tration. Camden, writing to the next generation, though

far from an ingenuous historian, is somewhat less tmder

restraint. This forced silence of history is miich more
to Ije suspooted after the use of printing and the Befor

M
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mation than in the ages when monks compiled animals in

their convents, reckless of the censure of coiirts, because

independent of their permission. Grosser ignorance of

public transactions is undoubtedly found in the chro-

nicles of the middle ages ; but far less of that deliberate

mendacity, or of that msidious suppression, by which
fear, and flattery, and hatred, and the thirst of gain,

have, since the invention of printing, corrupted so much
of historical literature throughout Europe. We begin,

however, to find in Elizabeth's reign more copious and
unquestionable documents for parliamentary histor}'.

The regular journals indeed are partly lost ; nor would
those which remain give us a sufficient insight into the

spirit of parliament without the aid of other sources.

But a volume called Sir Simon D'Ewes's Journal, pai-t

of which is copied from a manuscript of Heywood
Townsend, a member of all parliaments from 1580 to

1601, contains minutes of the most interesting debates

as well aa transactions, and for the first time renders us
acquainted with the names of those who swayed an
English house of commons.''

There was no peril more alarming to this kingdom
during the queen's reign than the precarious-

ness of her life—a thread whereon its tran- concer^g
quillity, if not its religion and independence, ^^^^*"'^****

was suspended. Hence the commons felt it an
imperious duty not only to recommend her to marry,
but, when this was delayed, to solicit that some limita-

tions of the crown might be enacted in failure of her
issue. The former request she evaded without ever
manifesting much displeasure, though not sparing a hint
that it was a little beyond the province of parliament
Upon the last occasion indeed that it was prefeiTed,
namely, by the speaker in 1675, she gave what from any
other woman must have appeared an assent, and almost
a promise. But about def;laring the succession she was
always very sensible. Through a policy not perhaps
entirely selfish, and certainly not erroneous on selfish

principles, she was determined never to pronounce
among the possible competitors for the throne. Least
of all could she brook the intermeddling of parliament in

l> Townsends manuscript has bee:' that D'Ewes nas omitted anything of

'

leparately published ; bat I do uot find consequence.
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finch a concern. The commons first took up this busi-
ness in 1562, when there had begun to be much debate
in the nation about the opposite titles of the queen of

Scots and lady Catherine Grey : and especially in con-
sequence of a dangerous sickness the queen had just

experienced, and which is said to have been the cause of

summoning parliament. Their language is wary, pray-
ing her only by " proclamation of certainty already pro-
vided, if any such be," alluding to the will of Heniy
VIII., " or else by limitations of cei-tainty, if none be, to

provide a most gracious remedy in this great necessity "'

offering at the same time to concur in provisions to

guarantee her personal safety against any one who might
be limited in remainder. Elizabeth gave them a toler-

ably courteous answer, though not without some intima-

Difference tion of her dislike to this address.** But at their

tetween ^®^* meeting,which was not till 1566, the hope of
the queen her owu marriage having grown fainter, and the

"n^n^^n' circumstauces of the kingdom still more power-
1566. fully demanding some security, both houses of

parliament uxiited, with a boldness of which there had
perhaps been no example for more than a himdred years,

to overcome her repugnance. Some of her own council

among the peers are said to have asserted in their places

that the queen ought to be obliged to take a husband, or

that a successor should be declared by parliament against

her will. She was charged with a disregard to the state

and to posterity. She would prove, in the uncourtly

phrase of some sturdy members of the lower house, a
stepmother to her country, as being seemingly desirous

that England, which lived as it were in her, should rather

expire with than survive her ; that kings can only gain

the affections of their subjects by providing for their

welfare both while they live and after their deaths ; nor
did any but princes hated by their subjects, or faint-

hearted women, over stand in fear of their successors."

But this great princess wanted not skill and courage to

* I/Rwca, p. 82 , Strype, 1. 368 ; from abridgment of one which ilie made in

which Utter trinnfliT It moiu that Cecil 1606; u D'Kwps hlmarlf afterwards con>

wai rather adTana (0 tha propoaal. fciwa. Her real answer to the iixutkor

<i I/KSwet, p. 85. The ipeech which In 1B83 It in Harrington's Nugai Anti

Unme, on 1/Uwea't auUioritjr. taa put quai, toL L p. 80.

Into tha qnmn'i moatli at the end of * Camden, p. 400.

thii iiwlon, la bat an Imperfect oopr «r
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resist this unusual importunity of parliament. The
peers, who had forgotten their customary respectfulness,

were excluded the presence-chamber till they made theii

submission. She prevailed on the commons, through
her ministers who sat there, to join a request for her
marriage with the more unpalatable alternative of nam-
ing her successor ; and when this request was presented,

gave them fair words and a sort of assurance that their

desires should by some means be fulfilled/ When they
continued to dwell on the same topic in their speeches,

she sent messages throiigh her ministers, and at length
a positive injunction through the speaker, that they
sliould proceed no further in the business. The house,

however, was not in a temper for such ready acqui-

escence as it sometimes displayed. Paul Wentworth, a
bold and plain-spoken man, moved to know whether the

queen's command and inhibition that they should no
longer dispute of the matter of succession, were not
against their liberties and privileges. This caused, as

we are told, long debates, which do not appear to have
terminated in any resolution.* But, more probably hav-
ing passed than we know at present, the queen, whose
haughty temper and tenaciousness of prerogative were
always within check of her discretion, several days after

announced through the speaker that she revoked her
two former commandments; "which revocation," says
the journal, " was taken by the house most joyfully,

with hearty prayer and thanks for the same." At the
dissolution of this parliament, which wa8 perhaps deter-

mined upon in consequence of their steadiness, Elizabeth
alluded, in addressing them, with no small bitterness to

what had occurred.**

This is the most serious disagreement on record be-

tween the crown and the commons since the days of

Richard II. and Henry IV. Doubtless the queen's
indignation was excited by the nature of the subject her
parliament ventured to discuss, still more than by her
general disapprobation of their interference in matters
of state. It was an endeavour to penetrate the great

t The courtiers told the house that the 8 D'Ewes, p. 128.

queen intended to marry, in order to divert h Id. p. 116. Journals, 8th Oct, 26tli

them from their request that they would Nov., 2nd Jan.

Dame her succeaaor Strjrpe, voL i. p. 491.
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secret of her feign, in preserving which she conceived

her peace, dignity, and personal safety to be bound up.

There wore, in her opinion, as she intimates in her speech

at closing the session, some underhand movers of this

intrigue (whether of the Scots or Suffolk faction does not

appear), who were more to blame than even the speakers

in parliament. And if, as Cecil seems justly to have
tliought, no limitations of the crown could at that time

have been effected without much peril and inconvenience,

we may find some apology for her warmth about their

precipitation in a business which, even according to our

present constitutional usage, it would naturally be for

the government to bring forward. It is to be collected

from Wentworth's motion, that to deliberate on subjects

affecting the commonwealth was reckoned, by at least a

large part of the house of commons, one of tbeir ancient

privileges and liberties. This was not one which Eliza-

beth, however she had yielded for the moment in revok-

ing her prohibition, ever designed to concede to them.

Such was her frugality, that, although she had remitted

a subsidy granted in this session, alleging the very

honourable reason that, knowing it to have been voted

in expectation of some settlement of the succession, she

would not accept it when that implied condition had not

been fulfilled, she was able to pass five years without

Sowion again convoking her people. A parliament
of 1571. met in April, 1571, when the lord keeper

Bacon,' in answer to the speaker's customary request for

freedom of spoflfch in the commons, said that " her ma-

jesty having experience of late of some disorder and

certain offences, which, though they were not punished^

yet wore they offences still, and so must be accounted,

they would therefore do well to meddle with no matters

of state but such as should be propounded unto them,

and to occupy themselves in other matters concerning

the commonwealth."
The commons so far attended to this intimation that

no proceedings about the succession appear to
Influence

j^^^^ takcn placo in tliis parliament, except such
pnrttiuM ir. aa were calculated to gratify the queen. Wo
**'"*"*"'

may perhaps except a bill attainting the queen

I l/Ewecp. 141
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of Scots, which was rejected in the upper he use. But
they entered for the first time on a new topic, which did

not cease for the rest of this reign to furnish matter of

contention with their sovereign. The paiiy called

puritan, including such as charged abuses on the actual

government of the church, as well as those who objected

to part of its lawful discipline, had, not a little hi con-

sequence of the absolute exclusion of the catholic gentr}',

obtained a very considerable strength in the commons.
But the queen valued her ecclesiastical supremacy more
than any part of her prerogative. Next to tLo succession

of the crown, it was the point she could least endure to

bo touched. The house had indeed resolved, upon read-

ing a bill the first time for reformation of the Common
Prayer, that petition be made to the queen's majesty for

her licence to proceed in it before it should be farther

dealt in. But Strickland, who had proposed it, was sent

for to the council, and restrained from appearing again

in his place, though put under no confinement. This
was noticed as an infringement of their liberties. The
ministers endeavoured to excuse his detention, as not
intended to lead to any severity, nor occasioned by any-
thing spoken in that house, but on account of his intro-

ducing a bill against the prerogative of the queen, which
was not to be tolerated. And instances were quoted of

animadversion on speeches made in parliament. But
Mr. Yelverton maintained that all matters not treason

able, nor too much to the derogation of the imperial

crown, were tolerable there, where all things came to be
considered, and where there was such fulness of power
as even the right of the crown was to be determined,
which it would be high treason to deny. Princes were
to have their prerogatives, but yet to be confined within
reasonable limits. The queen could not of herself make
laws, neither could she break them. This was the truo

voice of English liberty, not so new to men's ears as

Hume has imagined, though many there were who would
not forfeit the court's favour by uttering it. Such
speeches as the historian has quoted of sir Humphrey
Gilbert, and many such may be found in the proceedings
of this reign, are rather directed to intimidate the house
by exaggerating their inability to contend with the crown,
than to prove the law of the land to be against them. In
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the present afifeir of Strickland it became so evident that
the commons would at least address the queen to restore
him, that she adopted the course her usual prudence in-

dicated, and permitted liis return to his house. But she
took the refoimation of ecclesiastical abuses out of their

liands, sending word that she would have some articles

for that purpose executed by the bishops under her royal
supremacy, and not dealt in by parliament. This did
not prevent the commons from proceeding to send up
some bills in the upper house, where, as was natural to

expect, they fell to the ground.''

This session is also remarkable for the first marked
complaints against some notorious abuses which defaced
the civil government of Elizabeth." A member having
rather prematurely suggested the offer of a subsidy,
several complaints were made of irregular and oppressive
practices, and Mr. Bell said that licences gi-anted by the
crown and other abuses galled the people, intimating
also that the subsidy should be accompanied by a re-

dress of grievances." This occasion of introducing the
subject, though strictly constitutional, was likely to

cause displeasure. The speaker informed them a few
days after of a message from the queen to spend little

time in motions, and make no long speeches." And Bell,

it appears, having been sent for by the council, came
into the house " with such an amazed countenance, that

it daunted all the rest," who for many days durst not enter

on any matter of importance.'' It became the common
whisper, that no one must speak against licences, lest

the queen and council should be angry. And, at the

close of the session, the lord keeper severely reprimanded
those audacious, arrogant, and presumptuous members,
who had called her majesty's grants and prerogatives in

question, meddling with matters neither pertaining to

them, nor within tiie capacity of their understanding.''

ITie parliament of 1572 seemed to give evidence of

their inheriting the spirit of the last by ohoosing Mr.

k IVEwM, 166, Ac. Tbera U no to tho iipoakor for calling her miOMty'l

mention of StrickUuid'i buiineM In the laftcni patent In quostion. Id. 115.

oorDAl. '' Id. 1K8. JouniaU, 7 Apr.

"SometUogof tbinortMenu to bavo * Jonnuli, • uA lO Apr.

ooeorrad la tbt MMlon of 16M, u may f D'Ewm, 169.

ba Inftirad from iha lord kctper"! reproof Id. ill.
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Bell for their speaker.' But very little of it appeared in

their proceedings. In their first short session, chiefly

occupied by the business of the queen of Scots, the most
remarkable circumstances are the following. The com-
mons were desirous of absolutely excluding Marj' from
inheriting the crown, and even of taking away her life,

and had prepared bills with this intent. But Elizabeth,

constant to her mj'sterious policy, made one of her
ministers inform them that she would neither have tlio

queen of Soots enabled nor disabled to succeed, and willed

that the bill respecting her should be drawn by her
council : and that in the mean time the house should not
enter on any speeches or arguments on that matter.*

Another circumstance worthy of note in this session is

a signification, through the speaker, of her majesty's

pleasure that no bills concenjing religion should be
received, unless they should be first considered and
approved by the clergy, and requiring to see certain bills

touching rites and ceremonies that had been read in tlie

house. The bills were accordingly ordered to be de-

livered to her, with a humble prayer that, if she should
dislike them, she would not conceive an ill opinion of

the house, or of the parties by whom they were pre-

ferred.'

The submissiveness of this parliament was doubtless
owing to the queen's vigorous dealings with the

last. At their next meeting, which was not ^Twent-
till February 1575-6, Peter AVentworth, brother ^^^"^
I believe of the person of that name before-

mentioned, broke out, in a speech ofuncommon boldness,

against her arbitrary encroachments on their privileges.

The liberty of free speech, he said, had in the two last

sessions been so many ways infringed, that they were in

danger, while they contented themselves with the name,
of losing and foregoing the thing. It was common for

a rumour to spread through that house, " the queen likes

or dislikes such a matter ; beware what you do." Mes-

' Bell, I suppose, had reconciled blm- quent. In Strype's Annals, voL iv. p. 124,

jclf to the court, which would have we find instructions for the speaker*!

approved no speaker chosen without its speech in 1592, drawn up by lord Bar-
recommendation. There was always an leigh, as might veiy likely be the case o«

understandiug between this servant of other occasions.

the house and the government. Proofs ' D'Ewes, 219.

qr p:«sumptioDS of this ara not unfre- Id. 913. 314.



25G V^ENTWORTH SENT TO THE TOWER. Chap. V

sages were even sometimes broTight down either com-
manding or inhibiting, very injurious to the liberty of

debate. He instanced that in the last session restraining

the house from dealing in matters of religion ; against

which and against the prelates he inveighed with great

acrimony. With still greater indignation he spoke of

the queen's refusal to assent to the attainder of Mary;
and, after surprising the house by the bold words, " none
is without fault, no, not our noble queen, but has com-
mitted great and dangerous faults to herself," went on to

tax her with ingratitude and unkindness to her subjects,

in a strain perfectly free indeed from disaffection, but of

more nide censure than any kings would put up with."

This direct attack upon the sovereign in matters relat-

ing to her public administration seems no doubt unpar-
liamentary ; though neither the rules of parliament in

this respect, nor even the constitutional principle, were
so strictly understood as at present. But it was part of

Elizabeth's character to render herself extremely pro-

minent, and, as it were, responsible in public esteem for

every important measure of her government. It was
difficult to consider a queen as acting merely by the
advice of ministers who protested in parliament that

they had laboured in vain to bend her heart to their

counsels. The doctrine that some one must be respon-

sible for every act of the crown was yet perfectly un-
known ; and Elizabeth would have been the last to adopt
a system so inglorious to monarchy. But Wentworth
had gone to a length which alarmed the house of com-
mons. They judged it expedient to prevent an un-
pleasant interference by sequestering their member, and
appointing a committee of all the privy councillors in

tne house to examine him. Wentworth declined their

authority, till they assured him that they sat as members
of the commons and not as councillors. After a long
examination, in which ho not only behaved with intre-

pidity, but, according to his own statement, reduced
them to confess the truth of all ho advanced, they made
a report io the house, who committed him to the Tower.
ITo nad lain there a month when the queen sent word
tbftt sho remitted her displeasure towards him, and
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referred his enlargement to the house, who released him
upon a l-eprimand from the speaker, and an acknowledg-
ment of his fault upon his knees." In this commitment
of Wentwoiih it can hardly be said that there was any-
thing, as to the main point, by which the house sacri-

ficed its aQknowledged privileges. In later instances,

and even in the reign of George I., members have been
committed for much less indecent reflections on the

sovereign. The queen had no reason upon the whole to

be ill-pleased with this parliament, nor was she in haste

to dissolve it, though there was a long intermission of its

sessions. The next was in 1581, when the chancellor,

on confirming a new speaker, did not fail to admonish
him that the house of commons should not intermeddle

in anything touching her majesty's person or estate, or

church government. They were supposed to disobey

this injunction, and fell under the queen's displeasure,

by appointing a public fast on their own authority,

though to be enforced on none but themselves. This
tiifling resolution, which showed indeed a little of the

puritan spirit, passed for an encroachment on the supre-

macy, and was only expiated by a humble apology.'' It

is not till the month of Februarj'', 1587-8, that the zeal

for ecclesiastical reformation overcame in some measure
the terrors of power, but with no better success than
before. A Mr. Cope offered to the house, we are in-

formed, a bill and a book, the former annulling all laws
respecting ecclesiastical government then in force, and
establishing a certain new fonn of common prayer con
tained in the latter. The speaker interposed to prevent
this bill from being read, on the ground that her majesty
had commanded them not to meddle in this matter.

Several members however spoke in favour of hearing it

road, and the day passed in debate on this subject. Before

they met again the queen sent for the speaker, who
delivered Tip to her the bill and book. Next time that

the house sat Mr. Wentworth insisted that some ques-
tions of his proposing should be read. These queries

were to the following purport :
" Whether this council

was not a place for any member of the same, freely and
without control, by bill or speech, to utter any of the

* D'Kwet. ?60. y Jd. 'i9X

VOL. 1. S
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griefs of this commonwealtli ? Whether there he any
council that can make, add, or diminish from the laws of

the realm, but only this council of parliament ? Whether
it be not against the orders of this council to make any
secret or matter of weight, which is here in hand, known
to the prince or any other, without consent of the house ?

Whether the speaker may overnile the house in any
matter or cause in question ? Whether the prince and
state can continue and stand, and be maintained, without
this council of parliament, not altering the government
of the state ? " These questions serjeant Pickering, the

speaker, instead of reading them to the house, showed to

a courtier, through whose means Wentworth was com-
mitted to the Tower. Mr. Cope, and those who had
spoken in favour of his motion, underwent the same fate

;

and, notwithstanding some notice taken of it in the

house, it does not appear that they were set at liberty

before its dissolution, which ensued in three weeks.'

Yet the commons were so set on displaying an ineffec-

tual hankering after reform, that they appointed a com-
mittee to address the queen for a learned ministry.

At the beginning of the next parliament, which met in

The com- 1588-9, the speaker received an admonition that

unue to°"
*^® house were not to extend their privileges

seek redress to any irreverent or misbecoming speech. In

ticaTgriev^
this session Mr. Damport, we are informed by

ances. D'Ewcs," movcd " neither for making of any
new laws, nor for abrogating of any old ones, but for a
due course of proceeding in laws already established,

but executed by some ecclesiastical governors contrary
both to their purport and the intent of the legislature,

which he proposed to bring into discussion." So cautious
a motion saved its author from the punishment which
had attended Mr. Cope for his more radical reform ; but
the secretary of state, reminding the house of the queen's
express inhibition from dealing with ecclesiastical causes,

declared to them by the chancel l<;r at the commence-
ment of the Hossion (in a spooch which does not appear),

provonted them from taking any further notice of Mr.
Damport's motion. They narrowly escaped Elizabotli's

diflpleasuro in attacking some civil abuses. Sir Edward

lyKwM, 410. mun l)ttVfii|H)rt, which no doubt ww
* P. 43t. TowokikI oUU UiIi contlo- hi* true imom.
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Hobby brought in a bill to prevent certain exactions

made for their own profit by the officers of the exchequer.

Two days after he complained that he had been very

Kharply rebuked by some great personage, not a member
of the house, for his speech on that occasion. But in-

stead of testifying indignation at this breach of their

privileges, neither he nor the house thought of any fur-

ther redress than by exculpating him to this great per-

sonage, apparently one of the ministers, and admonishing
their members not to repeat elsewhere anything uttered

in their debates.'' For the bill itself, as well as one
intended to restrain the flagrant abuses of purveyance,

they both were passed to the lords. But the queen sent

a message to the upper house, expressing her dislike of

them, as meddling with abuses which, if they existed,

she was both able and willing to repress ; and this hav-

ing been formally communicated to the commons, they
appointed a committee to search for precedents in order

to satisfy her majesty about their proceedings. They
received afterwards a gracious answer to their address,

the queen declaring her willingness to afford a remedy
for the alleged grievances."

Elizabeth, whose reputation lor consistency, which
haughty princes overvalue, was engaged in protecting

the established hierarchy, must have experienced not a
little vexation at the perpetual recurrence of complaints
which the unpopularity of that order drew from ever}'

parliament. The speaker of that summoned in 1593
received for answer to his request of liberty of speech,

that it was granted, " but not to speak every one what
he listeth, or what cometh into his brain to utter ; their

privilege was ay or no. Wherefore, Mr, Speaker,"
continues the lord keeper Pickering, himself speaker
in the parliament of 1688, " her majesty's pleasure is,

that if you perceive any idle heads which will not stick

to hazard their own estates, which will meddle with
reforming the church and transforming the common-
wealth, and do exhibit such bills to such purpose, that
you receive them not, until they be viewed and con-
sidered by those who it is fitter should consider of such
things, and can better judge of them." It seems not

o D'Ewea, 433. " IcL 440, et post.
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improbable that this admonition, which indeed is in

no unusual stylo for this reign, was suggested by the

expectation of some unpleasing debate. For we read

that the very first day of the session, though the commons
had adjourned on account of the speaker's illness, the

unconquerable Peter Wentworth, with another member,
presented a petition to the lord keeper, desiring " the

lords of the upper house to join with them of the lower
in imploring her majesty to entail the succession of the

crown, for which they had already prepared a bill."

This step, which may seem to us rather arrogant and
unparliamentary, drew down, as they must have ex-

pected, the queen's indignation. They were summoned
before the council, and committed to different prisons.''

A few days afterwards a bill for refonning the abuses of

ecclesiastical courts was presented by Morice, attorney

of the court of wards, and underwent some discussion in

the house.* But the queen sent for the speaker, and
expressly commanded that no bill touching matters of

state or reformation of causes ecclesiastical should be
exhibited ; and if any such should bo offered, enjoining

him on his allegiance not to read it.' It was the custom
at that time for the speaker to read and expound to the

house all the bills that any member offered. Morice
himself was committed to safe custody, from which he
wrote a spirited letter to lord Burleigh, expressing his

sorrow for having offended the queen, but at the same
tiine his resolution " to strive," he says, " while his life

should last, for freedom of conscience, public justice,

and the liberties of his countiy."* Some days after, a
motion was made that, as some places might complain
of paying subsidies, their representatives not having
been consulted nor been present wlien they wero
granted, the house 8h(juld address the queen to set their

members at liberty. But the ministers opposed this, as

likely to hurt those whose good was sought, her majesty
being more likely to release them if loft to her own
gracKjUH disposition. It does not appear however that

she did so during the session, which lasted above a
month.'* Wo road, on Iho contrary, in an undoubted

•> O'KwM, 470. tloiu, voL liL 34. Townsend «ays be waa
Id. 474; TowaKiid, (0 oommltted to Sir John Korleicuo't keep-

' Id. 63. InK. > (cnlliTtortof Impritunraont. I*. •!.

4 Sm tb« totUir In T/'4gt'» llltulra- b D'Kwm. 410,
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authority, namely a letter of Antony Bacon to his mother,
that " divers gentlemen who were of the parliament, and
thought to have returned into the country after the end
thereof, were stayed by her majesty's commandment,
for being privy, as it is thought, and consenting to

Mr. Wentworth's motion." ' Some difficulty was made
by this house of commons about their grant of subsidies,

which was uncommonly large, though rather in appear-
ance than truth, so great had been the depreciation of

silver for some years past.''

The admonitions not to abuse freedom of speech,
which had become almost as much matter of course as
the request for it, were repeated in the ensuing par-

liaments of 1597 and 1601. Nothing more
remarkable occurs in the former of these monopolies,

sessions than an address to the queen against ^^g*"^
the enormous abuse of monopolies. The crown session of

either possessed or assumed the prerogative of
^''"^"

regulating almost all matters of commerce at its dis-

cretion. Patents to deal exclusively in particular

articles, generally of foreign growth, but reaching in

some instances to such important necessaries of life as

salt, leather, and coal, had been lavishly granted to the
courtiers, with little direct advantage to the revenue.
They sold them to companies of merchants, who of

course enhanced the price to the utmost ability of the
purchaser. This business seems to have been purposely
protracted by the ministers and the speaker, who, iu
this reign, was usually in the court's interests, till the
last day of the session ; when, in answer to his mention
of it, the lord keeper said that the queen " hoped her
dutiful and loving subjects would not take away her
prerogative, which is the choicest flower in her garden,
and the principal and head pearl in her crown an(f

diadem ; but would rather leave that to her disposition,

promising to examine all patents, and to abide the
touchstone of the law." ' This answer, though less stem
than had been usual, was merely evasive : and in the

' Birch's Memoirs of Elizabeth, i. 9b. occurs in D'Ewes's Journal ; and I men-
k Strype lias published, from lord tion it as an additional proof how little

Burleigh's manuscripts, a speech made we can rely on negative Inferences as
in the parliament of 1589 against the to proceedings in parliament at this p»
ubsidy then proposed. Annals, vol. ill. riod.

«\ppeml. VA Noi a word about this i D'Bwes. 541.
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session of 1001 a bolder and more successful attack

was made on th.e administration than this reign had
witnessed. The grievance of monopolies had gone on
continually increasing; scarce any article was exempt
from these oppressive patents. When the list of them
was read over in the house, a member exclaimed, " Is

not bread among the number?" The house seemorl

amazed :
" Nay," said he, " if no remedy is found for

these, bread will be there before the next parliament."

Every tongue seemed now unloosed ; each as if emulously
descanting on the injuries of the place he represented.

It was vain for the courtiers to withstand this torrent.

Ealeigh, no small gainer himself by some monopolies,

after making what excuse he could, offered to give them
up. Robert Cecil the secretary, and Bacon, talked loudly

of the prerogative, and endeavoured at least to persuade

the house that it would be fitter to proceed by petition to

the queen than by a bill. But it was properly answered
that nothing had been gained by petitioning in the last

parliament. After four days of eager debate, and more
heat than had ever been witnessed, this ferment was
suddenly appeased by one of those well-timed conces-

sions by which skilful pcinces spare themselves the

mortification of being overcome. Elizabeth sent down
a message that she would revoke all grants that should

be found injurious by fair trial at law: and Cecil

rendered the somewhat ambiguous generality of this

expression more satisfactory by an assurance that the

existing patents should all be repealed, and no more be

granted. This victory filled the commons with joy,

perhaps the more from being rather unexpected." They
addressed the queen with rapturous and hyperbolical

acknowledgments, to which she answered in an affec-

tionate strain, glancing only with an oblique irony at

some of those movers in the debate, whom in her earlier

and raoio vigorous years she would have keenly rei)ri-

manded. She repeated this a little more plainly at the

close of the session, but still with commendation of the

body of the commons. So altered a tone must be ascribed

partly to the growing spirit she perceived in her subjects,

* Their joy and iralltudo were rather 840, and Carte, III. T12. A Hit of thnii,

prrmAiiirc, for lii'rniiv|'>Hty dill nut rnvoko dated May, lion, I^go, III. l&O, actmt

all ut (b<'Ui; •• u|>|M-ar» by Itymnr, xvl. to Imply tliat |iey were Ntlll vxIuUuk.
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out partly also to those cares which ciouded with listless

melancholy the last scenes of her illustrious life."

The discontent that vented itself against monopolies

was not a little excited by the increasing demands which
Elizabeth was compelled to make upon the commons in

all her latter parliaments. Though it was declared, in

the preamble to the subsidy bill of 1693, that " these

large and unusual grants, made to a most excellent

princess on a most pressing and extraordinary occasion,

should not at any time hereafter be drawn into a pre-

cedent," yet an equal sum was obtained in 1697, and

° D'Ewes, 619, G44, &c.

The speeches made in this parliament

are reported more fully than usual by
Heywood Townsend, from whose journal

those of most importance have been tran-

scribed by D'Ewes. Hume has given

considerable extracts, for the sole pur-

pose of inferring, from this very debate

on monopolies, that the royal prerogative

was, according to the opinion of the

house of commons itself, hardly sul^ject

to any kind of restraint. But the pas-

sages he selects are so unfairly taken

(some of them being the mere language

of courtiers, others separated from the

context in order to distort their mean-
ing), that no one who compares them
with the original can acquit him of ex-

treme prejudice. The adulatory strain

in which it was usual to speak of the

sovereign often covered a strong dispo-

sition to keep down his authority. Thus
when a Mr. Davies says in this debate,
" God hath given that power to absolute

princes which he attributes to himself

—

Dixi quod dii estis," it would have been
seen, if Hume had quoted the following

sentence, that he infers from hence, that,

justice being a divine attribute, the king
can do nothing that is unjust, and con-

sequently cannot grant licences to the

injury of his subjects. Strong language
was no doubt used in respect of the pre-

rogative. But it is erroneous to assert,

with Hume, that it came equally from
the courtiers and country gentlemen, and
was admitted by both. It will chiefly

be found in the speeches of secretary

Cecil, the official defender of prerogative,

and of some lawyers. Hume, after

quoting an extravagant speech ascribed

to ieijeant Heyle, that " all we have is

her miO^t'y'Si and she may lawfully at

any time take it from us ; yea, she hath

as much right to all our lands and goods

as to any revenue of her crown," observes

that Heyle was an eminent lawyer, a

man of character. That Heyle was high

in his profession is beyond doubt ; but

in that age, as has since, though from
the change of times less grossly, con-

tinued to be the case, the most distin-

guished lawyers notoriously considered

the court and country as plaintiff and

defendant in a great suit, and themselves

as their retained advocates. It is not

likely however that Heyle should have

used the exact words imputed to him.
He made, no doubt, a strong speech for

prerogative, but bo grossly to transcend

all limits of truth and decency seems
even beyond a lawyer seeking office.

Townsend and D'Ewes write with a sort

of sarcastic humour, which is not always

to be taken according to the letter.

D'Ewes, 433 ; Townsend, 205.

Hume proceeds to tell us that it was
asserted this session that the speaker

might either admit or reject bills in the

bouse ; and remarks that the very pro-

posal of it is a proof at what a low ebb
liberty was at that time in iSngland.

There cannot be a more complete mis-

take. No such assertion was made ; but
a member suggested that the speaker

might, as the consuls in the Roman
senate used, appoint the order in which
bills should be read ; at which speech, it

is added, some hissed. D'Ewes, 677

The present regularity of parliamentary

forms, so justly valued by the bouse, was
yet unknown; and the members called

confusedly for the business they wishej

to have brought forward.
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one still greater in 1601, but money was always re-

luctantly given, and the queen's early frugality had
accustomed her subjects to very low taxes ; so that the
debates on the supply in 1601, as handed down to us by
Townsend, exhibit a lurking ill-humour which would
find a better occasion to break forth.

The house of commons, upon a review of Elizabeth's

reign, was very far, on the one hand from

ofth?^ exercising those constitutional rights which

wtriT
^^

t
^*"^® loiig since belonged to it, or even those

which by ancient precedent it might have
claimed as its own

;
yet, on the other hand, was not

quite so servile and submissive an assembly as an artful

historian has represented it. If many of its members
were but creatures of power, if the majority was often

too readily intimidated, if the bold and honest, but not

very judicious, Wentworths were but feebly supported,

when their impatience hurried them beyond their col-

leagues, there was still a considerable party, sometimes
carrying the house along with them, who with patient

resolution and inflexible aim recurred in every session

to the assertion of that one great privilege which their

sovereign contested, the right of parliament to inquire

into and suggest a remedy for every public mischief or

danger. It may be remarked that the ministei-s, such
as Knollys, Hatton, and Kobert Cecil, not only sat

among the commons, but took a very leading part in

their discussions : a proof that the influence of argument
could no more bo dispensed with than that of power.

This, as I conceive, will never be the case in any
kingdom where the assembly of the estates is quite

subservient to the crown. Nor should we put out of

consideration the manner in which the commons were
composed. Sixty-two members were added at different

times by Elizabeth to the representation, as well from
places which had in earlier times discontinued their

franchise, as from those to which it was first granted ;

"

" PwL HUt 9S8. In the mmIou of MMUt, that the bargewes iball remain

1671 « eommittee wu •ppolnted to confer acoordlng to their retunia ; for that the

with the Attorney and wUdtor geoentl valkUty of the cbarten of their Uiwns li

bont the return of bnrgcMee flrom nine eUewbere to be examined, If cause be."

placee which bad not been repreetnted IXEwee, p. 166, 169.

la the laat parllameot Bot In the end D'Ewei obeerrei that it wai very

It WM "ordered, by Mr. Attfjmry'i cotnmon In former Umeg, In order to
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a very large proportion of them petty boroughs, evidently

under the influence of the crown or peerage. This had
been the policy of her brother and sister, in order to

counterbalance the country gentlemen, and find room
for those dependents who had no natural interest to

return them to parliament. The ministry took much
pains with elections, of which many proofs remain.'"

avoid the charge of paying wages to

their burgesses, that a borough which

had fallen into poverty or decay either

got licence of the sovereign for the

time being to be discharged from electing

members, or discontinued It of them-

selves ; but that of late, the members for

the most part bearing their own charges,

many of those towns which had thus dis-

continued their privilege renewed it, both

In Elizabeth's reign and that of James.

P. 80. This could only have been, it is

hardly necessary to say, by obtaining

writs out of chancery for that purpose.

As to the payment of wages, the words

of D'Kwes intimate that it was not en-

tirely disused. Ja the session of 1586

the borough of Grantham complahied

that Arthur Hall (whose name now ap-

pears for the last time) had sued them

for wages due to him as their repre-

sentative in the preceding parliament;

alleging that, as well by reason of hig

negligent attendance and some other

offences by him committed in some of its

sessions, as of his promise not to require

any such wages, they ought not to be

charged ; and a committee, having been

appointed to inquire into this, reported

that they had requested Mr. Hall to

remit his claim for wages, which he had

ft-eely done. D'Ewes, p. 417.

P Sirype mentions letters from the

council to Mildmay, sheriff of Essex, in

1559, about the choice of knights. An-
nals, vol. i. p. 32. And other instances

of interference may be found in the Lans-

downe and Harleian collections. Thus
we read that a Mr. Copley used to no-

minate burgesses for Gatton, " for that

there were no burgesses in the borough."

The present proprietor being a minor in

custody of the court of wards, lord Bur-

leigh directs the sheriff of Surrey to

make no return without instructions from

himself; and afterwards orders him to

OMicel the name of Francis Baoon in his

indenture, he being returned for another

place, and to substitute Edward Brown.
Harl. MSS. DOCiii. 16.

I will introduce in this place, though

not l>elonging to the present reign, a

proof that Henry VIII. did not trust

altogether to the intimidating effects ol

his despotism for the obedience of parlia-

ment, and that his ministers looked to

the management of elections, as ttteir

successors have always done. Sir R«)bcrt

Sadler writes to some one whose name
does not appear, to inform him that the

duke of Norfolk had spoken to the king,

who was well content be should be a

burgess of Oxford; and that he should
" order himself in the said room according

to such instructions as the said duke ot

Norfolk should give him from the king;"

if he is not elected at Oxford, the writer

will recommend him to some of "my
lord's towns of his bishopric of Winches-
ter. " Cotton MSS. Cleopatra E. iv. 178

Thus we see that the practice of our go-

vernment has always been alike : and we
may add the same of the nubility, who
interfered with elections full as continu-

ally, and far more openly, than iu mo-
dem times. The difference is, that a
secretary of the treasury, or peer's agent,

does that with some precaution of secrecy,

which the council board, or peer tiimself,

under the Tudors, did by express letters

to the returning officer; and that the

operating motive is the prospect of a
good place in the excise or customs for

compliance, rather than that of lying
some months in the Fleet for disobe-

dience.

A late writer has asserted, as an un-
doubted fact, which "historic truth re-

quires to be mentioned," that for the first

parliament of Elizabeth " five candidates

were nominated by the court for each
borough, and three for each county ; and
by the authority of the sheriffs the mem-
bers were chosen from among the cai>
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The i:ouse accordingly was filled witn placemen, civi-

lians, and common lawyers grasping at preferment
The slavish tone of these persons, as we collect from
the minutes of D'Ewes, is strikingly contrasted with the

manliness of independent gentlemen. And as the house
was by no means very fully attended, the divisions, a

few of which are recorded, running from 200 to 250 in

the aggregate, it may be perceived that the court,

whose followers were at hand, would maintain a formid-

able influence. But this influence, however pernicious

to the integrity of parliament, is distinguishable from
that exertion of almost absolute prerogative which
Hume has assumed as the sole spring of Elizabeth's

government, and would never be employed till some
deficiency of strength was experienced in the other.

D'Ewes has preserved a somewhat remarkable debate

on a bill presented in the session of 1571, in

eiectionTf Order to render valid elections of non-resident
non-resident burgesscs. According to the tenor of the

king's writ, confirmed by an act passed under
Henry V., eveiy city and borough was required to elect

none but members of their own community. To this

provision, as a seat in the commons' house grew more
an object of general ambition, while many boroughs fell

into comparative decay, less and less attention had been
paid ; till, the greater part of the borough representatives

having become strangers, it was deemed, by some, expe-

dient to repeal the ancient statute, and give a sanction

to the innovation that time had wrought ; while othera

contended in favour of the original usage, and seemed
anxious to restore its vigour. It was alleged on the one

hand, by Mr. Norton, that the bill would take away all

pretence for sending unfit men, as was too often seen,

and remove any objection that might be started to the

sufficiency of the present parliament, wherein, for the

most part, against positive law, Btrangers to their several

boroughs had been chosen : that persons able and fit for

80 great an employment ought to bo prefoired without

dlilatm." liutler'ii H(k.1c of the Romu certainly of Mr. Butler, who is utUjrIy

Catholic Church, p. 325. I never met Incopiibloofa wllfiililevlatlonfromtrutii,

wltli anjr tolerable aothorlty for thU, and l)iit of ifiinc of tlioec whom be too lm)>11<

IwlliTe I.M0 bsK mere fulirUallon; not clily follow in
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regard to their inhabitancy ; since a man could not be
presumed to be the wiejr for being a resident burgess

:

and that the whole body of the realm, and the ser^'ice of

the same, was rather to be respected than any private

regard of place or person. This is a remarkable, and

perhaps the earliest assertion, of an important constitu-

tional principle, that each member of the house of

commons is deputed to sei-ve, not only for his consti-

tuents, but for the whole kingdom ; a principle which
marks the distinction between a modem English pai--

liament and such deputations of the estates as were
assembled in several continental kingdoms ; a piinciple

to which the house of commons is indebted for its weight
and dignity, as well as its beneficial efficiency, and
which none but the sei-vile worshippers of the populace

are ever found to gainsay. It is obvious that such a

principle could never obtain currency, or even be ad-

vanced on any plausible ground, until the law for the

election of resident burgesses had gone into disuse.

Those who defended the existing law, forgetting, as is

often the case with the defenders of existing laws, that

it had lost its practical efficacy, urged that the inferior

ranks using manual and mechanical arts ought, like the

rest, to be regarded and consulted with on matters which
concerned them, and of which strangers could less judge.
*' We," said a member, " who have never seen Berwick
or St. Michael's Mount, can but blindly guess of them,
albeit we look on the maps that come from thence, or

see letters of instruction sent ; some one whom observa-

tion, experience, and due consideration of that countiy
hath taught, can more perfectly open whkt shall in

question thereof grow, and more efifectually reason there-

upon, than the skilfuUest othei-wise whatsoever." But
the greatest mischief resulting from an abandonment of

their old constitution would be the interference of noble-
men with elections : lords' letters, it was said, would
from henceforth bear the sway ; instances of which, so
late as the days of Mary, were alleged, though no one
cared to allude particularly to anything of a more recent
date. Some proposed to impose a fine of forty pounds
on any borough making its election on a peer's nomina-
tion. The bill was committed by a majority ; but, as
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no further entry appears in t-iB Journals, we may infer

it to have dropped.'

It may be mentioned, as not unconnected witli this

subject, that in the same session a fine was imposed on
the borough of Westbnry for receiving a bribe of four

pounds from Thomas Long, " being a very simple man
and of small capacity to serve in that place ;" and the
Eoayor was ordered to repay the money. Long, how-
ever, does not seem to have been expelled. This is the
earliest precedent on record for the punishment of bri-

bery in elections."

We shall find an additional proof that the house of

commons under the Tudor princes, and especi-

o/privi-" ally Elizabeth, was not so feeble and insignifi
leges by gan^ ^n assembly as has been often insinuated,

if we look at their frequent assertion and
gradual acquisition of those peculiar authorities and
immunities which constitute what is called privilege of

parliament. Of these, the first, in order of time if not

of importance, was their exemption from arrest on civil

process during their session. Several instances occurred
under the Plantagenet dynasty where this privilege

was claimed and admitted ; but generally by means of a
distinct act of parliament, or at least by a writ of pri-

vilege out of chancery. The house of commons for the

first time took upon themselves to avenge their

Kerrereun- own injury in 1543, when the remarkable case
der Henry of Qcorge FeiTcrs occurred. This is related

in detail by Hollingshed, and is perhaps the

only piece of constitutional information we owe to him.

Without repeating all the circumstances, it will be
sufficient here to mention that the commons sent their

Serjeant with his mace to demand the release of Fenors,

a burgess who had been arrested on his way to the

house ; that the gaolers and sheriffs of London having

not only refused compliance, but ill-treated the serjeant,

they compelled them, as well as the sheriffs of London,

ana even the plaintiff who had sued the writ against

Ferrors, to appear at the bar of the honso, and committed

them to prison ; and that the king, in the presence of

the j"xlge8, confirmed in the strongest manner this asser-

' trKwt$, 168. * Joumnlii. p. St.
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tion of privilege by the commons. It was, however, so

far at least as our knowledge extends, a very important

novelty in constitutional practice ; not a trace occurring

in any former instance on record, either of a party being

delivered from arrest at the mere demand of the Serjeant,

or of any one being committed to prison by the sole

authority of the house of commons. With respect to

the first, the " chancellor," says HoUingshed, " offered

to grant them a writ of privilege, which they of the

commons' house refused, being of a clear opinion that

all commandments and other acts proceeding from the

nether house were to be done and executed by their

Serjeant without writ, only by show of his mace, which
was his warrant." It might naturally seem to follow

from this position, if it were conceded, that the house
had the same power of attachment for contempt, that is,

of committing to prison persons refusing obedience t<.)

lawful process, which our law attributes to all courts of

justice, as essential to the discharge of their duties.

The king's behaviour is worthy of notice : while he
dexterously endeavours to insinuate that the offence was
rather against him tlian the commons, Ferrers happen-
ing to be in his ser\'ice, he displays that cunning flattery

towards them in their moment of exasperation which his

daughter knew so well how to employ.'
Such important powers were not likely to be thrown

away, though their exertion might not always other cases

be thought expedient. The commons had some- of privilege

times recourse to a writ of privilege in order to release

their members under arrest, and did not repeat the pro
ceeding in Ferrers's case till that of Smalley, a member's
servant in 1575, whom they sent their Serjeant to deliver.

« Hollingsbed, vol. iii. p. 824. (4ta weak, when we consider how common it

edit.) Hatsell's Precedents, voL i. p. 53. was to overlook or recede from prece-
Mr. Hataell inclines too much, in my denta before the constitution had been
opinion, to depreciate the authority of reduced into a system. Carte, vol. iii p.
this case, imagining that it was rather as 164, endeavours to discredit the case of
the Icing's servant than as a member of Ferrers as an absolute fable ; and cer-
the house that Ferrers was delivered, tainly points out some inaccuracy as to
But, though Henry artfully endeavours dates; but it is highly improbable liat
to rest it chiefly on this ground, it appears the whole should be an invention. He
to me that the commons claim the privi- returns to the sutjject afterwards, p 541,
'ege as belonging to themselves, without and, with a folly ahnost inconceivable
the least reference lo this circumstance, even in it Jacobite, supposes the puritani
If they did not always assert it after- to have fabricated the tale, and prevailed
wftrds, this negative presumption is very on HoUingshed to insert it in his history
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And this was only " after sundry reasons, arguments,
and disputations," as the journal informs us ; and, what
is more, after rescinding a previous resolution that they
could find no precedents for setting at liberty any one in

arrest, except by writ of privilege." It is to be observed
that the privilege of immiinity extended to the menial
servants of members, till taken away by the statute of

George III. Several persons however were, at difierent

times, under Mary and Elizabeth, committed by the

house to the Tower, or to the custody of their own Ser-

jeant, for assaults on their members." Smalley himself,

above mentioned, it having been discovered that he had
fraudulently procured this arrest, in order to get rid of

the debt, was committed for a month, and ordered to

pay the plaintiff one hundred pounds, which was pos-

sibly the amount of what he owed.'' One also, who had
served a subpoena out of the star-chamber on a member
in the session of 1584, was not only put in confinement,

but obliged to pay the party's expenses before they
would discharge him, making liis humble submission on
his knees.' This is the more remarkable, inasmuch as

the chancellor had but just before made answer to a

committee deputed "to signify to him how, by the

ancient liberties of the house, the members thereof are

privileged from being served with subpoenas," that " he
thought the house had no such privilege, nor would he
allow any precedents for it, unless they had also been
ratified in the court of chancery."" They continued to

enforce this summary mode of redress with no objectipn,

80 far as appears by any otlior authority, till, before the

end of the queen's reign, it had become their established

law of privilege " that no subpoena or summons for the

attendance of a member in any other coixrt ought to be
served, without leave obtained or infonnation given to

the house ; and that the persons who procured or served

such process wore guilty of a broach of privilege, and
wore punishable by commitment or otherwise, by the

order of the houso.'"" The great importance of such a
privilege was tlio security it fimnshed, when fully

olairaed and acted upon, against those irregular doten-

tionH and examinations by the council, and which, in

" JourtwU, Feb. Zlnd and 27th. ' MiitHoll, 73, 02,

1

19.

r Id.. 91). ' Id. 97. Id. 96. )> Id. 119,
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despite of the promised liberty of speech, had, as we
have seen, oppressed some of their most distinguished

members. But it must be owned that, by thus suspending

all civil and private suits against themselves, the commons
gave too much encouragement to needy and worthless

men who sought their walls as a place of sanctuary.

This power of punishment, as it were for contempt,

assumed in respect of those who molested mombere of

the commons by legal process, was still more naturally

applicable to offences against established order com-

mitted by any of themselves. In the earliest record

that is extant of their daily proceedings, the Commons'
Journal of the first parliament of Edward VI., we find,

on the 21st January, 1547-8, a short entry of an order

that John Storie, one of the burgesses, shall be com-
mitted to the custody of the Serjeant. The order is re-

peated the next day ; on the next, articles of accusation

are read against Storie. It is ordered on the following

day that he shall be committed prisoner to the Tower.
His wife soon after presents a petition, which is ordered

to be delivered to the protector. On the 20th of February-

letters from Storie in the Tower are read. These pro-

bably were not deemed satisfactory, for it is not till the

2nd of March that we have an entry of a letter from
Mr. Storie in the Tower with his submission. And an
order immediately follows, that " the king's privy council

in the nether house shall humbly declare unto the lord

protector's grace that the resolution of the house is, that

Mr. Storie be enlarged, and at liberty, out of prison ; and
to require the king's majesty to forgive him his offences

in this case towards his majesty and his council."

Storie was a zealous enemy of the Eeformation, and
Suffered death for treason under Elizabeth. His temper
appears to have been ungovernable; even in Mary's
reign he fell a second time under the censure of the

house for disrespect to the speaker. It is highly pro-

bable that his offence in the present instance was some
ebullition of virulence against the changes in religion

;

for the first entry concerning him immediately follows

the third reading of the bill that established the English
liturgy. It is also manifest that he had to atone for

language direspectful to the protector's government, as

well as to the house. But it is worthy of notice that
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the commons hy their single authority commit their

burgess first to their own officer, and next to the Tower

;

and that upon his submission they inform the protector

of their resolution to dischaige him out of custody, re-

commending him to forgiveness as to his offence against

the council, which, as they must have been aware, the

privilege of parliament as to words spoken within its

walls (if we are right in supposing such to have been
the case) would extend to cover. It would be very-

unreasonable to conclude that this is the first instance

of a member's commitment by order of the house, the

earlier journals not being in existence. Nothing indi-

cates that the course taken was unprecedented. Yet on
the other hand wo can as little infer that it rested on
any previous usage ; and the times were just such in

which a new precedent was likely to be established.

The right of the house indeed to punish its own members
for indecent abuse of the liberty of speech may be
thought to result naturally from the king's concession

of that liberty ; and its right to preserve order in debate
is plainly incident to that of debating at all.

In the subsequent reigL of Mary Mr. Copley incurred

the displeasure of the house for speaking irreverent

words of her majesty, and was committed to the serjeant-

at-arms ; but the despotic character of that government
led the commons to recede in some degree from the

regard to their own privileges they had shown in the

former case. The speaker was directed to declare this

offence to the queen, and to request her mercy for the

offender. Mary answered that she would well consider

that request, but desired that Copley should be examined
as to the cause of his behaviour. A prorogation fol-

lowed the same day, and of course no more took place

in this affair."

A more remarkable assertion of the house's right to

inflict punishment on its own members occurred in

1681, and, being much bettor known than those I have
mentioned, lias boon sometimes treated as the earliest

precedent. One Arthur Hall, a burgess for Grantham,
was charged with having cauHcd to be published a book
against the present parliament, on account of certain

* JtmniftU, 6th and 7tli Kvrb, 15ST-8.
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proceedings in tlio last session, wherein ho was piivately

interested, " not only reproaching some particular good
members of the house, but also very much slanderous

and derogatory to its general authority, power, and state,

and prejudicial to the validity of its proceedings in

making and establishing of laws." Hall was the master
of Smalley, whose case has been mentioned above, and
had so much incurred the displeasure of the house by
his supposed privity to the fraud of his sen'ant, that a

bill was brought in and read a first time, the precise

nature of which does not appear, but expressed to be
against him and two of his servants. It seems probable,

from these and some other passages in the entries that

occur on this subject in the journal, that Hall in his

libel had depreciated the house of commons as an estate

of parliament, and especially in respect of its privileges,

pretty much in the strain which the advocates of pre-

rogative came afterwards to employ. Whatever share

therefore personal resentment may have had in exaspe-
rating the house, they had a public quarrel to avenge
against one of their members, who was led by pique to

betray their ancient liberties. The vengeance of popular
assemblies is not easily satisfied. Though Hall made a
pretty humble submission, they went on, by a unanimous
vote, to heap every punishment in their power upon his

head. They expelled him, they imposed a fine of five

hundred marks upon him, they sent him to the Tower
until he should make a satisfactory retra<!tion. At the
end of the session he had not been released ; nor was it

the design of the commons that his ijnprisonment should
then terminate; but their own dissohition, which en-
sued, put an end to the business.'' Hall sat in some later

•1 DK\vcs,291, ilatsell, 93. The latter racter.and had already incurred the Ji*
says, " 1 cannot but suspect that there pleasure of the commons in the session ol

was some private history in thi? affair, 1572, when he was ordered to be warned
some particular offence against the queen, by the seijeant to appear at the bar, " to
with which we are unacquainted." But answer for sundry lewd speeches used at
I believe the explanation I have given well in the house as elsewhere." Auotht-}
will be thought more to the purpose

;

entry records nim to have been " charged
and, so far from having offended the with seven several articles, but. having
queen, Hall seems to have had a patron humbly submitted himself to the house
In lord Burleigh, to whom he wrote and confessed his folly, to have been upon
many letters, complaining of tlie com- the question released with a good ex-
mons, which are extant in the Laiisdowne hortation from the speaker." lyEwc^
collection. He appears to nate oeen a 207, 212.

nian of eccentric and unpcpiilai lOj,

VOL. i. T
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parliaments. This is the leading precedent, as far as

records show, for the power of expulsion, which the

commons have ever retained without dispute of those

who would most curtail their privileges; But in 1558

it had been put to the vote whether one outlawed and
guilty of divers frauds should continue to sit, and carried

in his favour by a very small majority ; which affords a

r)resumption that the right of expulsion was already

ileemed to appertain to the house." ITiey exercised it

\vith no small violence in the session of 1585 against the

famous Dr. Parry, who, having spoken warmly against

the bill inflicting the penalty of death on Jesuits and
seminary priests, as being cruel and bloody, the com-
mons not only ordered him into the custody of the

Serjeant, for opposing a bill approved of by a committee,

and directed the speaker to repnmand him upon his

knees, but, on his failing to make a sufficient apology,

voted him no longer a burgess of that house.^ The year
afterwards Bland, a currier, was brought to their bar for

using what were judged contumelious expressions against

the house for something they had done in a matter of

little moment, and discharged on account of his poverty,

on making submission, and paying a fine of twenty
shillings.* In this case they perhaps stretched their

power somewhat farther than in the case of Arthur Hall,

who, a« one of their body, might seem more amenable
to their jurisdiction.

The commons asserted in this reign, perhaps for the

i-riTiieee of
^^* time, another and most important privilege,

detennming the right of determining all matters relative to

eiccUoiw* their own elections. Difficulties of this nature
cioimed by had in fonncr times been decided in chanceiy,
le i<ju»e.

fj.j^,jj^ wiiich tiio writ issued, and yito which the

return was made. Whether no cases of interference on
the part of the house had occurred it is impossible to

pronounce, on account of the unsatisfactory state of the

rolls and journals of parliament under Edward IV.,

Henry VII., and Henry VIII. One remarkable entry,

* KatMll, 80 wh)>r«in thn commoni hnve pnnlshcd th«

t IVKwet, 341. iiiiUiiini of llbola derogatory to t})cirpiivt.

I/Iiwe«, 306. 'Hii* c«««, Uiough of IcK^t. p. 137. Though he montloiui only

ccoiManble Iraportanco, In overlookod llbcU, certainly the punl.shnic::t of wonU
ky HfttMll who [MMtki of that of Hall u i<|K>knn U at I'oit at itrong an exerdf* c1

fit onl|r ooe, before the long parllamout iwwur
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however, may be found in the reign of Mary, when &

committee is appointed " to inquire if Alexander Nowell,

prebendary of Westminster, may be of the house ;" and

it is declared next day by them that " Alexander

Nowell, being prebendaiy in Westminster, and thereby

having voice in the convocation house, cannot be a mem
ber of this house ; and bo agreed by the house, and

the queen's writ to be directed for another burgess in

his place." ^ Nothing farther appears on record till in

1586 the house appointed a committee to examine the

state and circtimstances of the returns for the county of

Norfolk. . The fact was, that the chancellor had issued

a second writ for this county, on the ground of some
irregularity in the first return, and a different person

had been elected. Some notice having been taken ot

this matter in the commons, the speaker received orders

t') signify to them her majesty's displeasure that "the
house had been troubled with a thing impertinent for

them to deal with, and only belonging to the charge and
office of the lord chancellor, whom she had appointed to

confer with the judges about the returns for the county
of Norfolk, and to act therein according to justice and
right." The house, in spite of this peremptory inhibi-

tion, proceeded to nominate a committee to examine into

and report the circumstances of these returns ; who re-

ported the whole case, with their opinion that those

elected on the first wiit should take their seats, declaring

farther that they understood the chancellor and some of

the judges to be of the same opinion; but that "they
had not thought it proper to inquire of the chancelloi

what he had done, because they thought it prejudicial

to the privilege of the house to have the same deter-

mined by others than such as were members thereof!,

And though they thought very reverently of the said lord

chancellor and judges, and knew them to be competent
judges in their places ; yet in this case they took them
not for judges in parliament in this house : and there-

upon required that the members, if it were so thought
good, might take their oaths and be allowed of by force

of the first writ, as allowed by the censure of this hoiise,

and not as allowed of by the said lord chancellor and

b Journals, i Maij, p. 3T
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judges. WTiich was agreed unto by the wliole house."

This judicial control over their elections was not lost. A
committee was appointed, in the session of 1589, to

examine into sundry abuses of returns, among which is

enumerated that some are returned for new places.'' And
several instances of the house's deciding on elections

occur in subsequent parliaments.

This tenaciousness of their own dignity and privileges

was shown in some disagreements with the upper house.
They complained to the lords in 1597 that they had
received a message from the commons at their bar with-

out uncovering or rising from their places, t But the
lords proved, upon a conference, that this was agreeable
io usage in the case of messages ; though, when bills

were brought up from the lower house, the speaker of

the lords always left his place, and received them at the
bar.™ Another remonstrance of the commons, against

having amendments to bills sent down to them on paper
instead of parchment, seems a little frivolous, but serves

to indicate a rising spirit, jealous of the superiority

that the peers had arrogated." In one point more ma-
terial, and in which they had more precedent on their

side, the commons successfully vindicated their privi-

lege. The lords sent them a message in the session of

1593, reminding them of the queen's want of a supply,

and requesting that a committee of conference might
be appointed. This was accordingly done, and sir Eobert
Cecil reported from it that the lords would consent to

nothing less than a grant of three entire subsidies, the

commons having shown a reluctance to give more than
two. But Mr. Francis Bacon said, " he yielded to the
subsidy, but disliked that this house should join with the

upper house in granting it. For the custom and privilege

of this house hath always been, first to make offer of the

subsidies from hence, then to the upper house ; except

it were that they present a bill mito this house, with
desire of our assent thereto, and then to send it up
again." But the house were now so much awakened to

the privilege of originating money-bills, that, in spite of

all the exertions of the court, the proposition for another

eonferonco with the lords was lost on a division by 217

' n'ICwei,3»»,*c. k I J. 430. «"Id. 539 • P'Kwci, 500.
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to 128." It wats by this opposition to the ministry in

this session that Bacon, who acted perhaps full as much
from pique towards the Cecils, and ambitious attachment
to Essex, as from any real patriotism, so deeply oftended

the qxieen, that, with all his subsequent pliancy, he never
fully reinstated himself in her favour.^

That the government of England was a monarchy
bounded by law, far unlike the actual state of ^^^ Kneiish

the principal kingdoms on the continent, ap- constitution

pears to have been so obvious and fundamental Silt^tobe
a truth, that flattery itself did not venture anabeoiuta

directly to contravene it. Hume has laid hold
™"^*^ ^'

of a passage in Ealeigh's preface to his History of the

World (written indeed a few years later than the age ot

Elizabeth), as if it fairly represented public opinion as

to our fonn of government. Ealeigh says that Philip II.

" attempted to make himself not only an absolute

monarch over the Netherlands, like unto the kings and
sovO'reigns of England and France ; but, Turk-like, to

tread under his feet all their national and fundamental
laws, privileges, and ancient rights." But who, that was
really desirous of establishing the truth, would have
brought Raleigh into court as an imexceptionable witness
on such a question ? Unscrupulous ambition taught men
in that age, who sought to win or regain the crown's
favour, to falsify all law and fact in behalf of preroga-
tive, as unblushingly as our modem demagogues exag-
gerate and distort the liberties of the people .'' The

° D'Ewes, 486. Another trifling cir- wrought out of iron, the bonds of kings
cumstance may be mentioned to show unto subjects but with cobwebs."—" AU
the rising spirit of the age. In the binding of a king by law upon the ad-

session of 1601, sir Robert Cecil having vantage of his necessity makes the breach
proposed that the speaker should attend itself lawful in a king; his charters and
the lord keeper about some matter, sir all other instruments being no other than
Edward Hobby took up the word In the surviving witnesses of his uncon
strong language, as derogatory to their strained will." The object, however, o
dignity; and the secretary, who knew, as the book is to persuade the king to call

later ministers have done, that the com- a parliament (about 1613), and we etn

mens are never so unmanageable as on not to suppose that Kaleigh meant what
such points of honour, made a proper he said. He was nfAtr very scrupulous
apology. Id. 627. about truth. In another of his tracts,

P Birch's Memoirs, i. 97, 120, 152, &c., entitled ' The Prince; or, Thesaurus of

U. 129. Bacon's Works, ii. 416, 435. State,' he holds, though not without
1 Raleigh's Dedication of his Prero- flattery towardsJames, a more reasonable

gative of Parliaments to James I. con- language. " In every just state some
tains terrible things. The bonds of part of the government is or ought to be
fpt^ta to their kings should always be imparted to the people ; as, in n kingdom
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sentence itself, if designed to carry the full meaning
that Humfi assigns to it, is little better than an ab-

surdity. For why were the rights and privileges of the

Netherlands more fundamental than those of England ?

and by what logic could it be proved more Turk-like to

impose the tax of the twentieth penny, or to bring

Spanish troops into those provinces, in contravention of

their ancient charters, than to transgress the Great
Charter of this kingdom, with all those unrescinded

statutes and those traditional unwritten liberties which
were the ancient inheritance of its subjects ? Or could

any one, conversant in the slightest degree with the two
countries, range in the same class of absolute sovereigns

the kings of France and England ? The arbitrary acts

of our Tudor princes, even ofHeniy VIII., were trifling

in comparison of the despotism of Francis I. and
Henry II., who forced their most tyrannical ordinances

down the throats of the parliament of Paris with all the

violence of military usurpers. No permanent law had
ever been attempted in England, nor any internal tax

imposed, without consent of the people's representatives.

No law in France had ever received such consent ; nor

had the taxes, enormously burthensome as they were
in Raleigh's time, been imposed, for one htmdred and
fifty years past, by any higher authority than a roya;

ordinance. If a few nobler spirits had protested against

the excessive despotism of the house of Valois; if La
Boetie had drunk at the springs of classical republican-

ism ; if Ilottoman had appealed to the records of their

freebom ancestry that surrounded the throne of Clovis
;

if Languot had spoken in yet a bolder tone of a rightful

resistance to tyranny ;' if the Jesuits and partisans of the

League had cunningly attempted to win men's hearts to

• Toioe or fuflVage In making Uwt; and FredeKarius, Almoin, and other ancient

lometlnwt alio In leTying of armi, if the writert, to prove the elective character

eharfce be great and the prince be forced and Ronoral freedom of the monarchy

to borrow help of hit rabjecta, the matter under the two first races. TliiB mode a

rightly may be propounded to a parlla* coniidemiilo linprcBsioii nt the time,

moot, that the tax may loem to iinve tlioiigh Uie pusMRcg in question have

pfocaeiUnl from tiMmaalvea." been w often quoted since, that we art

' LeOoDtrcUn of La Boetie, the tHand now almott surprised toflnd the boolc to

of KcotaigM, it, aa the tltla intimatM, a divold of novelty. Hubert I.onf^nt's

fekemantpbOlpploagaiDttmonarOhy. It Vindldts contra Tyrannos, pulili-ilied

ItntlolaidtOMmeedltlonaofthelatter'i under the name of Junius nnitim, Is a

mmft. The V^anoo^alUa of Hottoman mora argumentative discuxsion of the

eontains little more tiian extracU frrmi riKhta of governors and their tut^)ec«t.
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their faction by the sweet soitnds of civil liberty and the

popular origin of politic rule
;
yet these obnoxious para-

doxes availed little with the nation, which, after the

wild fanaticism of a rebellion arising wholly from re-

ligious bigotry had passed away, relapsed at once into

ils patient loyalty, its self-complacent servitude. But
did the English ever recognise, even by implication, the

strange parallels which Kaleigh has made for their

government with that of France, and Hume with that of

Turkey ? The language adopted in addressing Elizabeth

was always remarkably submissive. Hypocritical adula-

tion was so much among the vices of that age, that the

want of it passed for rudeness. Yet Onslow, speaker of

the parliament of 15G6, being then solicitor-general, in
addressing the queen, says, " By our common law,

although there be for the prince provided many princely

prerogatives and royalties, yet it is not such as the
prince can take money or other things, or do as ho will

at his own pleasure without order, but quietly to suffer

his subjects to enjoy their own, without wron^ul oppres-

sion ; wherein other princes by their liberty do take as

ploaseth them."'

• D'Kwes, p. 116. decisive testimony to Uie established prin-

I have already adverted to Gardiuer's ciples of limited monarchy in the age of

resolute assertion of the law against the Elizabeth than a circimistance mep-
prince's single will, as a proof that, in tioned in Anderson's Reports, 154. Th«
spite of Hume's preposterous insinuations queen had granted to Mr. Richard Ca-

to the contrary, the English monarchy vendish an office for Issuing certain writs,

was known and acknowledged to be and directed the Judges to admit him to

limited. Another testimony may be ad- it, which they neglected (that is, did not

duced from the words of a great pro- think fit) to do. Cavendish hereupon
testant churchman. Archbishop Parker, obtained a letter from her majesty, ex-

writing to Cecil to justify himself for not pressing her surprise that he was not

allowing the queen's right to grant some admitted according to her grant, ana
dispensation in a case of marriage, says, commanding them to sequester the protits

" he would not dispute of the queen's of the office for his use, or that of any
absolute power, or prerogative royal, how other to whom these might appear to be
far her highness might go in following due, as soon as the controversy respecting

the Roman authority ; but he yet doubted the execution of the said office should be
that, if any dispensation should pass from decided. It is plain that some other per-

her authority, to any subject, not avouch- sons were in possession of these profit^

able by laws of her realm, made and or claimed a right therein. The judget
established by herself and her three es- conceived that they cculd not lawfully
tates, whether that subject be in surety act according to the said letter and com-
at all times afterwards

:
especially seeing mand, because through such a seques.>

there be parliament laws precisely deter- tration of the emoluments those who
mining cases of dispensations." Strype's claimed a right to issue the writs would
Parker, 111. be disseised of their freehold. The queen,

Perhaps, however, there a no more informed Uiat ibey did not obey the
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In the first months of Elizabeth's reign, Aylmer, after-

wards bishop of London, published an answer to a book
by John Knox, against female monarchy, or, as lio

termed it, ' Blast of the Trumpet against the Monstrous

Regiment of Women,' which, though written in the time

of Mary, and directed agamst her, was, of course, not

acceptable to her sister. The answerer relies, among
other arguments, on the nature of the English constitu-

tion, which, by diminishing the power of the cro^vn,

renders it loss unfit to be worn by a woman. " Well,"

he says, " a woman may not reign in England ! Better

letter, sent another, under the eign-ma-

nual, in more positive language, eudhig

ia these words :
" We look that you and

every of you should dutifully fulfil our

commandment herein, and tliese our let-

ters shall be your warrant." 2Ist April,

1587. This letter was delivered to the

Justices in the presence of the chancellor

and lord Leicester, who were commis-

sioned to hear their answer, telling them

also that the queen had granted the

patent on account of her great desire to

provide for Cavendish. The Judges took

II little time to consult what should be

said; and, returning to the lords, an-

swered that they desired in all respects

humbly to obey her mi^Jesty ; but, as this

caae U, could not do so without ]M;rJury,

which they well knew the queen would

not require, and so went away. Their

answer was reported to the queen, who
ordered the chancellor, chief Justice of

the king's bench, and master of tlie rolls,

to hear the Judges' rea.sons, and the

queen's council were ordered to attend

;

when the queen's seijcant began to show

the queen's prerogative to gratit the Is-

•ning of writs, and showed precedents.

The Judges proieslcd In ajiswer that

liviy had every wish to asslht lier mu-

)i»ty to *U her riglits, but said that llils

taumer of proceeding was out of course

of JuiUce; uid gave their reaaoni, that

the right of Issuing theie wrIU Mid fMi

Incident to It wm In the ]irotbuD0tariM

Mid oUicrs, wlio claimed It by ftwbold

;

who ought to bo mode to M»w«r, wad

not the Judges, Iwing more interMt«d

Uiereln. 'I'hls was cort«inly a little (table,

k«t they soon recovered themselves.

TlMf were then clurged with baring

•Igleeted u> obe/ tiiete l<-tUTs uf the

queen; which they confessed, but said

that this was no offence or contempt to-

wards her msjesty, because the command
was against the law of the land ; in

which c-ase, they said, no one is bound to

obey such command. AVhen farther

pressed, they said the queen herself was
swoni to keep the laws as well as they

;

and that they could not obey this com-
mand without going against the laws

directly and plainly, against their oaths,

and to the offence of God, her majesty,

the country and commonwealth in which

they were bom and live : so that, if the

fear of God were gone from them, yet

the examples of others, and the punish-

ment of those who had formerly trans-

gressed the laws, would remind them
and keep them from such an offence.

Then they cited the Spensers, and Thorp,

tt Judge under Edward HI., and prece-

dents of Kichard II. 's time, and of Km]>-

Bon, and the statutes of Magna Charta,

which show what a crime It is forjudges
to infringe the laws of tlio land; and
thus, since the q\ieen and the Judges
were sworn to observe thcni, they said

tliat tliey would not act as was com>
niandcd in these letters.

All this was repeated to her niOesly
for lier gmid allowance of the said reasons,

and wliich Iter mi^Jest}', as 1 have heard,

•ays the reporter, t<H)k well; but nothing

farther was heard of the business. Such
was tlie law and the guvemment, which
Mr. Hume hoe compMVd to that of

'Ihirkey I It Is almoet certain that nei-

thar jMneenor Charles would have made
so dlicroet a locrlfioe of their ])rldo and
arbitrary temper; and in tliis self-com-

innnd Iny the great siii>eriorlty of KUxA-
beUi's \>i<\Wj.
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in England than anywhere, as it shall well appear to

him that without affection will consider the kind of re-

giment. While I compare ours with other, as it is in

itself, and not maimed by usurpation, I can find none
either so good or so indifferent. The regiment of Eng-
land is not a mere monarchy, as some for lack of con-

sideration think, nor a mere oligarchy nor democracy,

but a rule mixed of all these, wherein each one of these

have, or should have, like authority. The image whereof;

and not the image but the thing indeed, is to be seen in

the parliament-house, wherein you shall find these three

estates — the king or queen which representeth the

monarchy, the noblemen which be the aristocracy,

and the burgesses and knights the democracy. Jf

the parliament use their privileges, the king can ordain

nothing without them : if he do, it is his fault in usurp-

ing it, and their fault in permitting it. AVherefore, in

my judgment, those that in king Henry YIII.'s days
would not grant him that his proclamations should have
the force of a statute were good fatliers of the coimtiy,

and worthy commendation in defending their liberty.

But to what purpose is all this ? To declare that it is

not in England so dangerous a matter to have a wcnuau
ruler as men take it to be. For first, it is not she that

nileth, but the laws, the executors whereof be her judges
appointed by her, her justices, and such other officers.

Secondly, she maketh no statutes or laws, but the honour-
able court of parliament ; she breaketh none, but it must
be she and they together, or else not. If, on the other
part, the regiment were such as all hanged on the king's

or queen's will, and not upon the laws written ; if she
might decree and make laws alone without her senate

;

if she judged offences according to her wisdom, and not
by limitation of statutes and laws ; if she might dispose
alone of war and peace ; if, to be short, she wore a
mere monarch, and not a mixed ruler, you might per-
adventure make me to fear the matter the more, and the
less to defend the cause." *

This passage affords a proof of the doctrine current
mong Englishmen in 1559, and may, perhaps, be the

• IlaiOorowe of True aiid Faithful Knox, vol. i. note BB, t.) vi'jom I am ir

Sntjjects 1559. Most of this passage is d'»bte4 for pointing it out
;iiotP(} by i^r. M'Crio, ip hjs lifo of
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less suspected as it does not proceed from a legal pen.

And the quotations I have made in the last chapter from
Hooker are evidence still more satisfactory, on account
of the gravity and judiciousness of the writer, that the
same theory of the constitution prevailed in the later

period of Elizabeth's reign. It may be observed that

those who speak of the limitations of the sovereign's

power, and of the acknowledged liberties of the subject,

use a distinct and intelligible language, while the op-

posite tenets are insinuated by means of vague and
obscure generalities, as in the sentence above quoted
from Ealeigh. Sir Thomas Smith, secretary of state to

Elizabeth, has bequeathed us a valuable legacy in his

treatise on the commonwealth of England. But un-
doubtedly he evades, as far as possible, all great consti-

tutional principles, and treats them, if at all, with a
vagueness and timidity very different from the tone
of Fortescue. He thus concludes his chapter on the
parliament :

" This is the order and form of the highest
and most authentical court of England, by virtue whereof
all these things be established whereof I spoke before,

and no other means accounted available to make any new
forfeiture of life, members, or lands, of any Englishman,
where there was no law ordered for it before." " This
leaves no small latitude for the authority of royal pro-

clamations, which the phrase, I make no question, was
studiously adopted in order to preserve.

There was unfortunately a notion very prevalent in

i*rete
^^ Cabinet of Elizabeth, though it was not quite

of the 80 broadly or at least so frequently promulgated
c'o'^ as in the following reigns, that, besides the
common prerogatives of the English ci'own, which were
admitted to have legal bounds, there was a kind of para-

laount sovereignty, which they denominated her absolute

power, incident, as they pretended, to the abstract nature
of sovereignty, and arising out of its primaiy office of

preserving the state from destruction. This seemed
analogous to the dictatorial power which might bo said

to roHido in the Roman senate, since it could confer it

upon an individual. And we all must, in fact, admit
that self-preservation is the first necessity of common-

** ConunoowMlUi of KngUiid, U U, o. a.
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wealths as well as persons, which may justify, in Mon-
tesquieu's poetical language, the veiling of the statues ol

liberty. Thus martial law is proclaimed during an in-

vasion, and houses are destioyed in expectation of a

siege. But few governments are to be trusted with this

insidious plea of necessity, which more often means their

own security than that of the people. Nor do I con-

ceive that the ministers of Elizabeth restrained this pre-

tended absolute power, even in theory, to such cases of

overbearing exigency. It waa the misfortune of the

sixteenth century to see kingly power strained to the
highest pitch in the two principal European monarchies.
Charles V. and Philip II. had crushed and trampled the
ancient liberties of Castile and Aragon. Francis I. and
his successors, who found the work nearly done to their

hands, had inflicted every practical oppression upon
their subjects. These examples could not be without
their effect on a government so unceasingly attentive to

all that passed on the stage of Europe.' Nor was this

effect confined to the court of Elizabeth. A king ot

England, in the presence of absolute sovereigns, or per-

haps of their ambassadors, must always feel some degree
of that h\imiliation with which a young man, in check
of a prudent father, regards the careless prodigality of the
rich heirs with whom he associates. Good sense and ele-

vated views of duty may subdue the emotion ; but he must
be above human nature who is insensible to the contrast.

There must be few of my readers who are unacquainted
with the animated sketch that Hume has delineated of

the English constitution under Elizabeth. It has been
partly the object of the present chapter to correct his

exaggerated outline ; and nothing would be more easy
than to point at other mistakes into which he has fallen

through prejudice, through carelessness, or through
want of acquaintance with law. His capital and inex-

.

cusable fault in eveiything he has written on our consti-

tution is to have sought for evidence upon one side only
of the question. Thus the remonstrance of the judges

" Bodin Bays the English ambassador, vu Henry VUI. avoir toigours xise d«
M. Dail (Mr. Dale), had assured him, sa puissance souveraine. He admitted
not only that the king may assent to or however, that taxes could only be iitt

refuse a bill as he pleases, but that il ne posed in parliament. De la K^publiqqt
laisse pas d'en ordonner li son plaisir, et Lie 8.

'«90tre la Tcloot^ des estats, comme on a
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c^inst arbitrary imprisonment by the council is in«

finitely more conclusive to prove that the right of per-

sonal liberty existed than the fact of its infringement

can be to prove that it did not. There is something
fallacious in the negative argument which he per-

petually uses, that, because we find no mention ot any
umbrage being taken at certain strains of prerogative,

they must have been perfectly consonant to law. For if

nothing of this could be traced, which is not so often

the case as he represents it, Ave should remember that,

even when a constant watchfulness is exercised by means
of political parties and a free press, a nation is seldom
alive to the transgressions of a prudent and successful

government. The character which on a former occasion

I have given of the English constitution under the hoiise

of Plantagenet may still be applied to it under the line

of Tudor, that it was a monarchy greatly limited by law,

but retaining much power that was ill-calculated to

promote the public good, and swerving continually into

an irregular course, which there was no restraint ade-

quate to correct. It may be added that the practical

exercise of authority seems to have been less frequently

violent and oppressive, and its legal limitations better

understood, in the reign of Elizabeth than for some pre-

ceding ages ; and that sufficient indications had become
distinguishable before its close, from which it might be
gathered that the seventeenth century had arisen upon a

race of men in whom the spirit of those who stood against

John and Edward was rekindled with a less partial and
a steadier wannth.''

y llio migreprcscntaUons of Hume u to the Restoration, vol. L c. 3. In aom*
to the English constitution under KUza- respects, Mr. U. seems to have gone too

betb, and the general administration of for in an opposite system, and to repr»-

ber reign, have been exposed, since the sent tlie practical course of govenuneot

preteut chapter was written, by Mr. as less arbitrary Uiiui ] can admit It to

Brodle, In hi* History of the Dritlah Imve be«a

ttnpir* from the Acretaioii of UbvUw L
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CHAPTER VI.

OS THE ENGLISH CONSTft-UTION UNDIK JAMES L

Quiet Accesaion of James— Question of his Title to the Crown — Legitimacy of tlM

Karl of Hertford's Issue —Early Unpopularity of the King— Conduct towards the

Puritans — Parliament convoked by an irregular Proclamation — Question oi

Fortescue and Goodwin's Election— Shirley's Case of Privilege — Complaints ol

Grievances — Commons' Vindication of themselves — Session of 1605 — Union
with Scotland debated— Continual Biclcerings between the Crown and Commons
— Impositions on Merchandize without Consent of Parliament— Remonstrances

against these in Session of 1610— Doctrine of King's absolute Power inculcated

by Clergy— Articuli Cleri— Cowell's Interpreter— Renewed Complaints of the

Commons— Negotiation for giving up the Feudal Revenue — IHasolution of

Parliament— Character of James— Death of Lord Salisbury — Foreign Politics

of the Government— Lord Coke's Alienation from the C^urt— Illegal Proclama-

tions— Means resorted to in order to avoid the Meeting of Parliament — Parlia-

ment of 1614 — Undertakers — It is dissolved without passing a single Act —
Benevolences— Prosecution of Peacham — Dispute about the Jurisdiction of the

Court of Chancery — Case of Ccmmendams — Arbitrary Proceedings in Star

Chamber — Arabella Stuart — Somerset and Overbury — Sir Walter lialeigh —
Parliament of 1621— Proceedings against Mompesson and Lord Bacon— Violence

In the Case of Floyd — Disagreement between the King and Commons— Theii

Dissolution after a strong Remonstrance— Marriage Treaty with Spain— Parlia-

ment of 1624— Impeachment of Middlesex.

It might afford an illustration of the fallaciousness of poli-

tical speculations to contrast the hopes and in- „
.^^

quietudes that agitated the minds of men con- accession

ceming the inheritance of the crown during o^-^*™^*-

Elizabeth's lifetime, while not less than fourteen titles

were idly or mischievously reckoned up, with the per-

fect tranquillity which accompanied the accession of her
successor." The house ofSuffolk, whose claim was legally

Father Persons, a subtle and lying i. 35T. Birch's Memoirs, L 313L It is

Jesuit, published in 1594, imder the name written with much art, to show the ex
of Doleman, a treatise entitled ' Con- treme uncertainty of the succession, and
ference about the next Succession to the to perplex men's minds by multiplying

Crown of England.' This book is de- tlie nimiber of competitors. This how-
dicated to Lord Essex, whether from any ever is but the second part of his Con-
hopes entertained of him, or, as was then ference, the aim of the first being to prove
anpposed, in order to injure his fame and the right of commonwealths to depose

kki credit with the queen. Sidney Papers, sovereigns, much more to exniiide Urn



286 ALCEbSlON 0^ JAMliS. CtfAP. VI.

W»>

indisputable, if we admit the testament of Henry VIII.

to have been duly executed, appear, though no public

inquiry had been made into that fact, to have lost ground
in popular opinion, partly through an unequal marriage of

lojd__Beaiic^ai]ap-"W"ith a private gentleman's daughter,

but still more from a natural disposition to favour the

hereditary line rather than the capricious disposition of

a sovereign long since dead, as soon as it became con-

sistent with the preservation of the reformed faith.

Leicester once hoped, it is said, to place his brother-in-

law, the^arl of Huntingdoa, descended from the duke

-ight heir, especially for want of true

-eligion. " I afiBrm and hold," he says,

• that for any man to give his help, con-

sent, or assistance towards the making of

a king whom he judgeth or believeth to

oe faulty in religion, and consequently

would advance eitlier no religion, or the

wrong, if he were in authority, is a most
grievous and damnable sin to him that

doth it, of what side soever the truth be,

or how good or bad soever the party be
that is preferred." P. 216. He pretends

to have found very few who favour the

king of Scots' title; an assertion by
which we may appreciate his veracity.

The protestant party, he tells us, was
wont to favour the house of Hertford,

but of late have gone more towards Ara-

bella, whose claim tlie lord Burleigli is

supposed to countenance. P. 2-ti. The
drift of the whole is to recommend the

Infanta by means of perverted history

anJ bad law, yet Ingciiinusly contrived

to ensnare ignorant persons. In his

former and more celebrated treatise,

LeicetUir'* CommonwcalUi, though ho
harps much on the emborrttssmcnts at-

tending the BuoccMion, Penont argues

with all his power In favour of the

SoottUh title, Mary being still aUvo, and
Jamei's return to the faith not desperate.

Both tbeen works are full of the menda-
city generally and Justly oicrlbed to hU
urder ; yet they are worthy to be read by
any one who is curious abont the aecret

pojltice of the queen's reign.

I'bllip II. held out oaeurancee that, if

Um EnglUh would std blm in dethroning

EUnbotti, s free porUamrnt should elect

any catholic sorerelgn at their pleoaure,

not doubting that their choice would fall

•n ibo Infanta ile prmnlMd alw (o an-

lai^e the privileges of the people, to give

the merchants a free trade to the Indies,

with many other flattering inducements.

Birch's Memoirs, ii. 308. But most of

the catholic gentry, it is just to observe

would never concur in the invasion of the

kingdom by foreigners, preferring the

elevation of Arabella, according to the

pope's project This difference of opi-

nion gave rise, among other causes, to

the violent dissensions of that party in

the latter years of Elizabeth's reign

;

dissensions that began soon after the

death of Mary, in favour of whom
they were all united, though they could

never afterwards agree on any prqject

for the succession. Winwood's Memo-
rials, i. 57. Lettres du Cardinal d'Ossat

ii. 501.

For the life and character of the fa.

mous I'^ather Persons, or Parsons, above
mentioned, see IXxld's Clmrch History,

the Biographia lirltannica, or Miss Aikin's

James I., 1. 360. Mr. Butler is too fa

vuurably inclined towards a man witliout

patriotism or veracity. l)odd plainly

tliinks worse of blm tban he dares speak.
[Several letters of considerable historical

Importance, reUtivo to the cniholic In-

trigucs as to the Kucccssion, are lately

published In Tierncy's edition ofDodd'a
Clmrch History, vol. iii. A considerable

part of the catholics, especially tliose who
bad looked up to Mary personally as

their rallying |K>lnt, adhered to the

Soottisb title ; and those of course were
the beet Knglislimen. Persons and his

Spanish faction, whose loth<ra appear lit

the work above quoted, endeavour to

depaeciate thorn. I must add tliat Mr.
T. docs not by any means screen this htsi

lartjr. iMt.]
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of Clarence, upon the tlu-one ; but this preteiwion had
been entirely forgotten. The more intriguing and
violent of the catholic party, after the death of Mary,
entertaining little hope that the king of Scots would
abandon the principles of his education, sought to gain

support to a pretended title in the ^^ng^of^S^ain^ or his f)',U

daughter the infanta, who afterwards rnamedthe arch-

duke Albert, governor of the Netherlands. Others,

abhorring so odious a claim, looked to ^^rabella Stuart. jVvj

daughter of the earl of, Lennox, younger brother of

James's father, and equally descended from the stock of

Heniy VII., sustaining her manifest defect of primo
geniture by her birth within the realm, according to the

piinciple of law that excluded aliens from inheritance.

But this principle was justly deemed inapplicable to the

crown. Clement VIII., who had no other view than to

secure the re-establishment of the catholic faith in Eng-
land, and had the judgment to perceive that the ascend-
ancy of Spain would neither be endured by the nation
nor permitted by the French king, favoured this claim
of Arabella, who, though apparently of the reformed re-

ligion, was rather suspected at home of wavering in her
faith, and entertained a hope of marrying her to the car-

dinal Faraese, brother of the duke of Panna.'' Consider-
ations of public interest, however, unequivocally pleaded
for the Scottish line ; the extinction of long sanguinary
feuds, and the consolidation of the British empire.
Elizabeth herself, though by no means on teims of

sincere friendship with James, and harassing him by
intrigues with his subjects to the close of her life, seems

*> D'Ossat, ubi supra. Clement had, ignarant enough to compare with Joanna
some years before, Indulged the idle hope II. of Naples. Vol. i. 399. Henry IV
that France and Spain might unite to would not even encourage the project c.

conquer England, and either bestow the setting up Arabella, which he declared to

kingdom on some catholic prince, or divide be both unjust and chimerical. Mem. de
it between themselves, as Louis XII. and Sully, 1. 15. A knot of protestants were
Ferdinand had done with Naples in 1501

;

also busy about the interests of Arabella
an example not very inviting to the or suspected of being so ; Baleigh, Cob-
French. D'Ossat, Henry's muiister at ham, Northumberland, tliough perhaps
Korae, pointed out the difficulties of such the last was a catholic. Their intriguee
an enterprise, England being the greatest occupy a great part of the letters of other
naval power in tlie world, and the people intriguers, Cecil and lord Henry Howard,
warlike. The pope only replied that the in the Secret Correspondence with king
kingdom had been once conquered, and Jame8,publishedby sir David Dalrympli^
might be so again ; and especially being vol. i. passim,
governed by an old womem, whombo was
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to have always designed that he should inherit her crown.
And the general expectation of what was to follow,

as well from conviction of his right as from the im-
practicability of any effectxial competition, had so tho-

roughly paved the way that the council's proclamation
of the king of Scots excited no more commotion than
that of an heir apparent."

The popular voice in favour of James was undoubtedly

Ou f n of
^^^s®^ ^^ consequence of a natural opinion that

Lis title to he was the lawful h^ir to the throne. But this
ihe crown,

^^^g Only according to vulgar notions of right

which respect hereditary succession as something inde-

feasible. In point of fact, it is at least very doubtful

whether James I. were a legitimate sovereign, according

to the sense which that word ought properly to bear.

The house of Stuart no more came in by a clear title

" The explicit declaration on her death-

bed, adcribed to her by Hume and most

other writers, that her kinsman the king

of Scotd should sncceed her, is not con-

tlmicd by Carey, who was there at the

time. "She was speechless when the

council proposed the king of Scots to

succeed her, but put her hand to her head

as if in tuken of approbation." E. of

Monmouth's Memoirs, p. 176. But her

uniform conduct shows her Intentions.

See, however, D'Israell's Curiosities of

Literature, lil. 107. [A remarkable ac-

ojunt of Kllzabcth's last days will be

found In Dcxld's Church History; it

appears to have been written by lady

Southwell, an eye-witness, who had been

one of the queen's maids of honour.

Tlemcy's edition of I)odd, vol. 111. p. 70.

And this account Is conUrmed, so as to

make It fully trostwortby, by a rcjiort

from ItcAumont, the French ambossodor,

published In lUumor'n HUtory of thn

16th and 17lh Centuries ltliutrate<l.

Ijutvion, 1835, ToL il. p^ I8R.

The famons story of Vmu-x'* rlnn, dr.

Ilvered by the countess of NottinKlmni

In h<-r dying hours to tho queen, liiih

bo<!n rojirctcd by modern wrlt4;rs, as only

Ui >>« iTtuA-ii to wimn nii'nioirs published

In Holland eighty yrars aricrwurds. It

njiy bo considired, whclhir II derives

any kind of conflnaatlon froin a pasaags

b lUunuiT, U. leo.—IMS.']

It is impossible to justify Elizabeth's

conduct towards James in his own king-

dom. What is best to be said for it is

that his indiscretion, his suspicious in-

trigues at Kome and Madrid, the dan-

gerous influence of his favourites, and the

evident purpose of the court of Spain to

make him its tool, rendered it necessary

to keep a very strict watch over his pro-

ceedings. If she excited the peers and

presbyters of Scotland against tlieir king,

lie was not behind her in some of the last

years of her reign. It appears, by a letter

from the Karl of Mar, In Dalryniplc's

.Secret Correspondence, p. 2, that Jimini

had h(ip<'8 of a rcboUion In Kngliuid in

1601, which he would have had no scruple

in abetting. And in a letter from him
to Tyron«% In tho Lansdowne MS8
Ixxxlv. 36, dati'd 2'2nd Dec. 1697, when
the latter was at least preparing for re-

bellion, though rather cautloiis, is full of

pxnreHsioix of favour, and of promises to

n-ceivo his assislaiicc thankfully at the

r| neon's death. This letter, b<>ing found

ill the roUectlon once belunging to ai''

Mlclinel Hicks, must have been in lord

Kiirleigh's and probably In Kliialjetirk

Imndx; It would not make her less In-

t'lincd to Instigate ronspirai'lcs across Uie

'I'wwd. Tho letter is not an original,

and limy have been comnnnilcateU by
some one almut the king of Scota In Va$

pay of KoghuuL
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than tlie house of Brunswick ; by such a title, I mean,

as the statute laws of this kingdom had recognised. No
private man could have recovered an acre of land with-

out proving a better right than they could make out to

the crown of England. What, then, had James to rest

upon ? What renders it absurd to call him and his

children usurpers ? He had that which the flatterers of

his family most affected to disdain—the will of the

people ; not certainly expressed in regular suffrage or

declared election, but unanimously and voluntarily rati-

fying that which in itself could surely give no right, the

determination of the late queen's council to proclaim hie

accession to the throne.

It is probable that what has been just said may appear
rather paradoxical to those who have not considered this

part of our history, yet it is capable of satisfactory proof.

This proof consists of four propositions : 1 . That a lawful '

king of England, with the advice and consent of par-

liament, may make statutes to limit the inheritance ol

the crown, as shall seem fit ; 2. That a statute passed in

the 35th year of king Henry VIII. enabled that prince

to dispose of the succession by his last will signed with
his own hand ; 3. That Henry executed such a will, by
which, in default of issue from his children, the crown
was entailed upon the descendants of his younger sister,

Mary duchess of Suffolk, before those of Margaret queen
of Scots ; 4. That such descendants of Mary were living

at the decease of Elizabeth.

Of these propositions, the two former can require no
support ; the first being one that it woidd be perilous to
deny, and the second asserting a notorious fact. A ques-
tion has, however, been raised with respect to the third

proposition ; for though the will of Henry, now in the
chapter-house at Westminster, is certainly authentic,
and is attested by many witnesses, it has been doubted
whether the signature was made with his own hand, as
required by the act of parliament. In the reign of Eliza-
beth it was asserted by the queen of Scots' ministers that,

the king being at the last extremity, some one had put
a stamp for him to the instrument.'' It is tnie that he

* bee Burnet, vol. i. Appendix, 267, positively, and so open, if fal«e, to a con-
fer secretary Lethington's letter to Cecil, tradiction it never received, that those
where be tells a circumstantial stoiy so -who lay too much stress on tiiis tot
VOL. I. U
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was in the latter part of liis life accastomed to employ a

stamp instead of making his signature. 'Many impres-

sions of this are extant ; but it is evident on the first

inspection not only that the presumed autographs in the

will (for there are two) are not like these impressions,

but that they are not the impressions of any stamp, the

marks of the pen being very clearly discernible. It is

more difficult to pronounce that they may not be feigned,

but such is not the opinion of some who are best ac-

quainted with Henry's handwriting ;
* and what i& still

more to the purpose, there is no pretence for setting up
such a possibility, when the story of the stamp, as to

which the partisans of Mary pretended to adduce evi-

dence, appears so clearly to be a fabrication. We have,

therefore, every reasonable ground to maintain that

Henry did duly execute a will postponing the Scots

line to that of Suffolk.

The fourth proposition is in itself undeniable. There
were descendants of Mary duchess of Suffolk, by her two

equivocal species of presumption would
if the will had perished, have reckoned

its forgery beyond question. The king's

death approaching, he asserts, " some as

well known to you as to me caused

William Clarke, sometimes servant to

Thomas Ueneagc, to sign the supposed

will with a stamp, for otherwise signed

It was never;" for which he appeals to

an attestation of the Uite lord I'agct in

parliament, and requests the depositions

of several persons now living to be taken.

He proceeds to refer him " to the ori-

ginal will surmised to be signed with the

king's own lumd, tliat Uiercby it may
most clearly and evidently appear by
ome differences how tlio same was not

•Igned wltlt the king's hand, but stampt^t

M «fi>raMld. And albeit it is used both

M an ugamer.t and calumniation against

my iorerelgn by some, that the said

original bath been embeuled in queen
Mary'H time, I tnut God will and hath

reserved the same to be an inatnunent to

nltevo [prove] the truth, and to confound

fUae surmises, that thereby the right may
take place, notwithstanding the many
ixctnplllli.ations and transcripOi, which,

being si-ali-d with the groat seal, do run
abroad In Kngland." Lesley, bishop of

Bam, ri-peats the same story W.'i: lumo

additions. Bedford's Hereditary Kight,

p. 197. A treatise of Hales, for which

he suffered imprisonment, in defence of

the Suffolk title under the will, of which

there is a manuscript in the British Mu
scum, HarL MSS. 537, and which is also

printed In the appendix to the book lust

quoted, leads me to conjecture that tlio

original will hod been mislaid or rather

cona'uled at that time. For he certainly

argues on the supposition that it was not

forthcoming, and had not himself seen it

;

but, " ho has been informed that ttie

king's name is evidently written wiUi a

jK'ti, though some of the strokes are

unseen, as if drawn by a weak and
trembling hand." P>ery one who has

socn the will murt bear witness to the

eorriH;tneHs of this Information. 'I'ho re-

a|)i>('arance of this very remarkable in-

strument was, 08 I conceive, after the

llevolutloi) ; for Collier mentions that he
iuul hi-ard It was in existence ; and It is

also described In a note to the Acta
Ilvgla.

" It Is right to mention that some
dlffiTenr^ of opinion exista as to tb»

gi'iiulnine.ift of Henry's signature. But
OS It Is attcst<>d by many witnesses, and
caimot bn proved a forgery, the legal pr»-

siunptlon turns much In Its fav;.t;r.



J4MK8 1. EAUL Oli" aKRtFORt)*S ISStJE. IWl

daughters, Frances, second duchess of Suffolk, and
Eleanor countess of Cumberland. A story had, indeed,

been circulated that Charles Brandon, duke of Suffolk,

was already married to a lady of the name of Mortimei
at the time of his union with the king's sister. But this

circumstance seems to be sufficiently explained in the

treatise of Hales.^ It is somewhat more questionable

from which of his two daughters we are to derive the

hereditary'- stock. This depends on the legitimacy of

lord Beauchamp, son of the earl of Hertford
.

.

by Catherine Grey. I have mentioned in an- of ^e^i
other place the process before a commission f3^V^
appointed by Jiilizabeth, which ended in declar-

ing that their mairiage was not proved, and that their

cohabitation had been illicit. The parties alleged them-
selves to have been married clandestinely in the earl of

Hertford's house by a minister whom they had never
before seen, and of whose name they were ignorant, in

the presence only of a sister of the earl then deceased.

This entire absence of testimonj', and the somewhat im •

probable nature of the story, at least in appearance, may
still, perhaps, leave a shade of doubt as to the reality of

the marriage. On the other hand, it was unquestionable
that their object must have been a legitimate union :

and such a hasty and furtive ceremony as they asserted

to have taken place, while it would, if sufficiently proved,
be completely valid, was necessary to protect them from
the queen's indignation. They were examined separately

upon oath to answer a series of the closest interroga-

tories, which they did with little contradiction, and a

perfect agreement in the main ; nor was any evidence
worth mentioning adduced on the other side ; so that,

unless the rules of the ecclesiastical law are scandalously
repugnant to common justice, their oaths entitled them
to credit on the merits of the case.* The earl of Hert-

f Bedford's (Harlxn's) Hereditary Right ecclesiastical censure for fornication. But
Asserted, p. 204. another, which I have also found in the

8 A manuscript In the Cottonimi Museum, Harl. MSS. 6286, contains th«

Library, Faustina, A. xl., written about whole proceedings and evidence from
1662, in a very hostile spirit, endeavours which I have drawn the conclusion in

to prove, from the want of testimony, and the text Their ignorance of the ciergy-

from some variances in their depositions man who performed the ceremony is not
(not very material ones), that their alle- perhaps very extraordinary ; he seems to

Kfttions of matrimony could not be ad- have beta one of those vagabond eccle-

(nittcd, aud that they bad incurred an Eiastici who till the marriage ant of

U4
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ford, soon after the tranquil accession of James, having
long abandoned all ambitious hopes, and seeking only

to establish his children's legitimacy and the honour of

one who had been the victim of their unhappy loves,

petitioned the king for a review of the proceedings,

alleging himself to have vainly sought this at the hands
of Elizabeth. It seems probable, though I have not met
with any more distinct proof of it than a story in Dug-
dale, that he had been successful in finding the person

who solemnized the marriage.'' A commission of dele-

gates was accordingly appointed to investigate the alle-

gations of the earl's petition. But the jealousy that had
so long oppressed this unfortunate family was not yet at

rest. Questions seem to have been raised as to the lapse

of time and other technical difficulties, which served as

a pretext for coming to no determination on the merits.'

Hertford, or rather his son, not long after, endeavoured
indirectly to bring forward the main question by means
of a suit for some lands against lord Monteagle. This is

said to have been heard in the coiirt of wards, where a

jury was empanelled to try the fact. But the law
officers of the crown interposed to prevent a verdict,

which, though it could not have been legally conclusive

upon the marriage, would certainly have given a sanc-

tion to it in public opinion.'' The house of Seymour was

1762 were always ready to do that »er-

Tlce for a fee.

h " Hereupon I shall a<ld, what I hnvc

heard related from persons of greiit

credit, which Is, that the validity of this

marriage was aft'Twanls brought to a

trial at the common law; when the

minister who married tliem being pro-

sent, and other circumstances aKreeinit,

thejiiry (whereofJohn DIgby of Coli'shlll.

In com. War., esquire, was the foreman)

found It a g(Hxl marriage." Itaronaffe of

KtiKlaiid. i»art 11. ri»l9. Ur. I.uders doubts

the accuTiuy of Dugdnle's story; and 1

think It not unlikely that It Is a confusmi

account uf what tiappened In Um court

lit ward*.
t J dtrire this fact from a Cotton M.S.

VlUUltU, C. xvl. 412, kr.; but the

Vulttme if much bumml, and the |)a|>iTs

roatvmeA with others rcUUva to lord

Rttitx's diToroe. 8e« m ut tba tame suit,

•r r»iher p«^'rha(» that m«iitiun'-d in iliv

next note, Kirch's Negotiations, p. 219,

or Aikin's James the First, i. 225.
k " The same day a great cause be-

tween the lord lioauchamp and Mont-
eagle was lu'ttrd in the court of wards,
tlie main point whereof wa« to prove tlio

lawfulness of K. of Hertford's marriage,
The court sat until five of the clock in

the afternoon, and the Jury had a week's
respite for the delivery of their verdict."

I/«IUr of .Sir K. Hoby to Sir T. Edmonds,
Keb. 10,1606. "For my lord of Hertford's

cause, when the verdict was ready to Imj

given up, Mr. Attorney intcrposo<I him-
•cir for the king, and said that the land

tliat they both strove for was the king'ii,

and, until his title were decided, the Jury
ought not to proceed ; not doubting

l)ut Itio king will bo grarious to both

ionis. Itut thereby l>oth land and
legitimation remain undecided." 'I'ha

wknie t4> the MUTM March 7. Sloant

MS-S 4 IT*.

I
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now compelled to seek a renewal of its honcurs by an-

other channel. Lord Beauchamp, as he had uniformly

heen called, took a grant of the barony of Beauchamp,
and another of the earldom of Hertford, to take eflfect

upon the death of the earl, who is not denominated his

father in the patent.' But after the return of Charles II.,

in the patent restoring this lord Beauchamp's son to the

dukedom of Somerset, he is recited to be heir male of the

body of the first duke by his wife Anne, which esta-

blishes (if the recital of a private act of parliament can

be said to establish anything) the validity of the disputed

marriage."

The descent from the younger daughter of Mary
Brandon, Eleanor, who married the earl of Cumberland,
is subject to no difficulties. She left an only daughter,

married to the earl of Derby, from whom the claim de-

volved again upon females, and seems to have attracted

less notice during the reign of Elizabeth than some
others much inferior in plausibility. If any should be

of opinion that no marriage was regularly contracted

between the earl of Hertford and lady Catherine Grey,
so as to make their children capable of inheritance,

the title to the crown, resulting from the statute of

35 H. VIII. and the testament of that prince, will have
descended at the death of Elizabeth on the issue of the

countess of Cumberland, the youngest daughter of the

duchess of Suffolk, lady Frances Keyes, having died

without issue." In neither case could the house of Stuart

I Dugdalc's Baronage. Luder's Essay

M the Right of Succession to the Crown
lu the Reign of Elizabeth. This inge-

nious author is, I believe, the first who
has taken the strong position as to the

want of legal title to the house of Stuart

which 1 have endeavoured so support.

In the entertaining letters of Joseph

Mede on the news of the day, Harl.

MSS. 389, it is said that the king had

thought of dedariug Hertford's issue by
lady Catherine Grey illegitimate in the

parliament of 1621, and that lord South-

ampton's commitment was for having

earched for proofs of their marriage.

June 30, 1622.

" Ludcrs, ubi supra.

° I have not adverted to one objection

• 4jc)) aomc urged at the time, as we find

by Persons'g treatises, Leicester's Com
monwealth, and The Conference, to the

legitimacy of the Seymours. Catherine

Grey had been betrothed, or perha]^

married, to lord Herbert, son of the earl

of Pembroke, during the brilliant days of

her family, at the close of Edward's reign.

But, on her father's fall, Pembroke caused

a sentence of divorce to be pronounced,

the grounds of which do not appear, but
which was probably sufiBcient in law to

warrant her subsequent union wiib Hert-

ford. No advantage is taken of this in

the proceedings, which seems to show
that there was no legal bond remaining

between the parties. Camden says sh*

was divorced from lord Herbert, " being

so far gone with child as to be very near

her time," But, froca her yviQx »( tin
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have a lawful claim. But I may, perhaps, have dwelled
too long on a subject which, though curious and not very
generally understood, can be of no sort of importance,
except as it sei-^^es to cast ridicule upon those notions of

legitimate sovereignty and absolute right which it was
once attempted to set up as paramount even to the great
interests of a commonwealth.

There is much reason to believe that the conscious-

ness of this defect in his parliamentary title put James
on magnifying, still more than from his natural temper
he was prone to do, the inherent rights of primogenitary
succession as something indefeasible by the legislature

;

a doctrine which, however it might suit the schools cf

divinity, was in diametrical opposition to our statutes."

Through tlio sers'ile spirit of those times, however, it

made a rapid progress ; and, interwoven by cunning and
bigotry with religion, became a distinguishing tenet of

the party who encouraged the Stuarts to subvert the
liberties of this kingdom. In James's proclamation on
ascending the throne he set forth his hereditary right in

pompous and perhaps unconstitutional phrases. It was
the first measure of parliament to pass an act of recogni-

tion, acknowledging that immediately on the decease of

Elizabeth " the imperial crown of the realm of England
I did, by inherent birthright and lawful and undoubted
succession, descend and come to his most excellent

majesty, as being lineally, justly, and lawfully next and
ksole heir of the blood royal of this realm." p The will

[of Henry VIII. it was tacitly agreed by all parties to

consign to oblivion : and this most wisely, not on the
principles which seem rather too much insinuated in this

act of recognition, but on such substantial motives of

public expediency as it would have shown an equal
want of patriotism and of good sense for the descendants
of the house of SuiTolk to have withstood.

James left a kingdom whore his authority was inces-

santly thwarted, and sometimes openly assailed, for one
wherein the royal prerogative had for more than a cen-

timo, and the Rlli'nce of all other writers, exaltMl notlonii conccmliiK Iho powpr ot

1 conclude thU to Ijo unworthy of credit prnrogntivo of Iclngi and tlio HocrodncM
" Bolingbroke U of thin opinion, ron- of thnir pormini." DiMertAtion on IV-

i<l«rlnR tb« act of ncognitiim m " tho tlcH, Ixitter II.

•n of >»er>!<ltt4U7 right, wul «.f all th««n i' Stflt, I J«o, c I.
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tury been strained to a very high pitch, and where there

had not occurred for above thirty years the least appear-

ance of rebellion, and hardly of tumult. Such a posture

of the English commonwealth, as well as the general

satisfaction testified at his accession, seemed favourable
circumstances to one who entertained, with less dis-

guise, if not with more earnestness, than most other
sovereigns, the desire of reigning with as little impedi-
ment as possible to his own will. Yet some considera-

tions might have induced a prince who really possessed
the king-craft wherein James prided himself, to take his

measures with caution. The late queen's popularity had
remarkably abated during her last years.'' It is a very
common delusion of royal personages to triumph in the
people's dislike of those into whose place they expect
shortly to come, and to count upon the most transitory

of possessions, a favour built on hopes that they cannot
realize, and discontents that they will not assuage. If

Elizabeth lost a great deal of that affection her subjects

had entertained for her, this may be ascribed not so

much to Essex's death, though that no doubt had its

share, as to weightier taxation, to some oppressions of

lier government, and above all to her inflexible tena-

ciousness in every point of ecclesiastical discipline. It

was the part of a prudent successor to preserve an unde-
viating economy, to remove without repugnance or delay
the irritations of monopolies and purveyance, and to

remedy those alleged abuses in the church against which
the greater and stronger part of the nation had so long
and so loudly raised its voice.

The new king's character, notwithstanding the vi-

cinity of Scotland, seems to have been little

understood by the English at his accession, puiarityof

But he was not long in undeceiving them, if it ^® ^^'^•

•i This Is confirmed by a curious little Carte says, " foreigners were shocked on
tract in the British Museum, Sloane James's arrival at the applause of the

MSS. 827, containing a short history of populace, who had professed to adore the

the queen's death and new king's acces- late queen, but in fact she had no hvizzaa

Biou. It affords a good contemporary after Essex's execution. She was in four

Illustration of the various feelings which days' time as much forgot as if she ha^
Influenced men at this crisis, and is never existed, by all the world, and even
written in a dispassionate manner The by her own servants." VoL til. p. 1i)1

author ascrite* the loss of Elizabeth's This is exaggerated, and what Carte oooK
"popularity tc the impoverishment of the not know ; but there is no doubt th«t tb*

tt&lm, and tc tlie abuses which prevailed generality W2re glad of a (hange.
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be true that his popularity had vanished away before hia

arrival in London/ The kingdom was full of acute M^its

and skilful politicians, quick enough to have seen through
a less unguarded character than that of James. It was
soon manifest that he was unable to wield the sceptre of

the great princess whom he ridiculously affected to de-

spise, so as to keep under that rising spirit which might
perhaps have grown too strong even for her control.*

He committed an important error in throwing
towards the away the best opportunity that had offered
puritans. itself for healing the wounds of the church of
England. In his way to London the malcontent clergy
presented to him what was commonly called the Mil-
lenary Petition, as if signed by 1000 ministers, though
the real number was not so great.' This petition con-

' Carte, no foe surely to the house of

Stuart, says, " By the time he reached

Lond(^n the admiration of the intelligent

world was turned into contempt." On
this Journey be gave a remarkable proof

of his hasty temper and disregard of law,

in ordering a pickpocket taken in the

fact to be banged without trial. The
historian last quoted thinks fit to say, in

vindication, that " all felonies committed

within the verge of the court are cog-

nisable in the court of the king's house-

hold," referring to 33 H. 8, c. 1. This

act however contains no such thing ; nor

does any court appear to have been held.

Though the man's notorious guilt might

prevent any open complaint of so illegal

a proceeding, it did not fail to excite ob-

servation. " I hear our new king," says

9ir John Harrington, "has hanged one

wan before ho was tried ; It Is strangely

done : now, if the wind bloweth thus,

why may not a man be tried before he

has offended?" Nugn Antiqu<D, vol. L

p IflO.

iilrch niid Carte tell us, on the authority

of the Krcnch ambassador'* despatches,

that on thU Jounioy be expreiMd a great

contempt for women, faSitring tbnn to

be presented on their knee*, and indis*

CTMtijr MDSuring bit own wife ; that he

•ffmdad the millt«iy men by telling

tbaa tb»j mignt abcttbe their swords,

tincepMwa woa big object ; that be sliuwed

tm|MUMioM of the common people, who

|jck<d to IM bim wtdU buuMnK. driving

them away with curses, very unlike the
affable manners of the late queen. This
is confirmed by Wilson, in Kennet's
Complete History, vol. ii. p. 667.

[It is also mentioned in the extracts

from the reports of Beaumont, the French
ambassador, published in Itaumer's 11.

lustrations of the History if the 16tb
and 17th Centuries. (Ixird F. Egerton's
translation, 1835, vol. ii. pp. 196, 202.)
These extracts give a most unfavourable
picture of the conduct of James at his
accession, as those from other ambassa-
dors do at a later period.]

• Sully, being sent over to compliment
.Tames on his accession, persisted In wear-
ing mourning for Klizubcth, though no
one had done so In Uio king's presence,

and he was warned that it would be
tiiken 111 "dans uno cour oil il semblolt
qu'on eftt si fort affects de mettre en
oubll cettc grande rclne, qu on n'y faisott

Jamais mention d'cUe, ct qu'on dvitoit

mOmo do prononcer son nom." Mdm.
dc Sully, 1. 14. Jumes afterwards spoke
slightingly to Sully of his predecessor,

and said that he had long ruled Kngland
through her ministers.

I It was subscribed by 825 mlnlstuis

from twenty-live counties. It states that

neither as factious men desiring a popu«
lar party In the church, uor as schism*,
tirs aiming at the dissolution of the state

ecclesiastical, they humbly desired the

redress of some abuses. 'I'lielr objections

wore cblofly to tbo c«p and turpUce, tU«
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tained no demand inconsistent with the established

hierarchy. James, however, who had not unnaturally

taken an extreme disgust at the presbyterian clergy of

his native kingdom, by whom his life had been per-

petually harassed, showed no disposition to treat these

petitioners with favour." The bishops had promised

liim an obsequiousness to which he had been little accus-

tomed, and a zeal to enhance his prerogative which they

afterwards too well displayed. His measures towards the

nonconfoi-mist party had evidently been resolved upon
before he summoned a few of their divines to the famous
conference at Hampton Court. In the accounts that we
read of this meeting we are alternately struck with

wonder at the indecent and partial behaviour of the

king, and at the abject baseness of the bishops, mixed,

according to the custom of servile natures, with insolence

towards their opponents." It was easy for a monarch
and eighteen churchmen to claim the victory, be the

merits of their dispute what they might, over foTir

abashed and intimidated adversaries." A very few
alterations were made in the church-service after this

conference, but not of such moment as to reconcile pro-

cross in baptism, baptism by woineu, con- far as to request anything of that kind.

firmation, the ring in marriage, the read- * Strype's Whitgift, p. 571 ; Collier,

iiig of the Apocrypha, bowing at the p. 673; Neal, p. 411 ; Fuller, part ii. p. 7;
name of Jesus, &c. ; to non-residence and State Trials, vol. ii. p. 69 ; VVinwood,
incapable ministers, the commendanis ii. 13. All these, except the last, are
held by bishops, unnecessary excom- taken from an account of the conference

nmnications, and other usual topics, published by Barlow, and probably morf
Neal, p. 408 ; Fuller, part ii. p. 22. favourable to the king and bishops than

" The puritans seem to have flattered they deserved. See what Harrington, an
themselves that James would favour their eye-witness, says in Nugte Autiqute,
sect, on the credit of some strong asser- 1. igl, which I would quote as the best
tioiis he had occasionally made of his evidence of James's behaviour, were the
adherence to the Scots kirk. Some of passage quite decent
these were a good while before; but on * Reynolds, the principal disputant on
quitting the kingdom he had declared the puritan side, was nearly, if not alto-

that he left it in a state which he did not gether, the most learned man in England,
intend to alter. Neal, 406. James how- He was censured by his faction for

ever was all his life rather a bold liar making a weak defence ; but the king't

thim a good dissembler. It seems strange partiality and intemperance plead his

tliat they should not have attended to his apology. He is said to have complained
Basllicon Doron, printed three years be- of unfair representation In Barlow's ac«

fore, though not for general circulation, count. Hist and Ant of Oxford, ii. 293.
wherein there Is a passage quite decisive James wrote a conceited letter to one
of his disposition towards the presby- Blake, boasting of his own superior logjg

terians and their scheme of polity. The and learning. Strype'a Whitgift. Ap-
Millenary Pet'tion indeed diQ not go so pend. 338.
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bably a single minister to the established discipline.'

The king soon afterwards put forth a proclamation
requiring all ecclesiastical and civil officers to do their

duty by enforcing conformity, and admonishing all men
not to expect nor attempt any further alteration in the
public service ; for " he would neither let any presume
that his own judgment, having determined in a matter
of this weight, should be swayed to alteration by the
frivolous suggestions of any light spirit, nor was he
ignorant of the inconvenience of admitting innovation
in things once settled by mature deliberation." ' And
he had already strictly enjoined the bishops to proceed
against all their clergy who did not observe the pre-

scribed order ;' a command which Bancroft, who about
this time followed Whitgift in the primacy, did not wait
to have repeated. But the most enormous outrage on
the civil rights of these men was the commitment to

prison of ten among those who had presented the
Millenary Petition ; the judges having declared in the
star-chamber that it was an offence finable at discretion,

and very near to treason and felony, as it tended to

sedition and rebellion." By such beginnings did the
house of Stuart indicate the course it would steer.

An entire year elapsed, chiefly on account of the

unhealthiness of the season in London, before James
summoned his first parliament. It might perhaps have
been more politic to have chosen some other city ; for

the length r)f this interval gave time to form a disadvan-

tageous estimate of his administration, and to alienate

beyond recovery the puritanical party. Libels were
already in circulation reflecting with a sharpness never

* Kymer, xvl. fiCS. that Uio dean and chapter should always
y Strypo's Whitgift, 687. How dc- aaacnt, &c. And, In his predominant

Irousmen not at alt omnectcd in faction spirit of improvement, asks, " Why the

with the puritans were of amendments in civil state should be purged and restored

the church, appears by a tract of liocon, by good and wholesome laws made every

written, as it seems, about tlio end of three or four years in parliament assem-

1603, vol. i. p. 387. — Ho excepts tu bled, devlxlng remedies as fast as time

MTeral matten uf ceremony; ttiu cap brccdcth mischief; and contrariwise the

and mrpUoe, the ring in marriage, the ecclesiastical state should stl'.l continu*

tiM of organt, the fonn of absolution, upon the dregs of time, and receive no

la)r*b«pUm, ke. And inveighs axalnst alteration now for Uieso forty-flve ye«n
tiM kbOM of •xoonimimicatlon, ogainst or more?"

DOO^wMutM and pluralities, the oath Strype's Whitgift, 687.

a^offldo, Um tol* exercise of ordination Ni-al, 43) ; WInvood. I|, 3<-

4Bd j«fl«4i3tt<Ni bj tbe blsbop, conceiving
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before known on the king's personal behaviour, which
presented an extraordinay contrast to that of Elizabeth.*

The nation, it is easy to perceive, cheated itself into a

persuasion that it had borne that princess more affection

than it had really felt, especially in her latter years ; the

sorrow of subjects for deceased monarchs being often

rather inspired by a sense of evil than a recollection of

good. James, however, little heeded the popular voice,

satisfied with the fulsome and preposterous adulation of

his court, and intent on promulgating certain maxims
concerning the dignity and power of princes, which he
had already announced in his discourse on the True Law
of Free Monarchies, printed some years before in Scot-

land. In this treatise, after laying it down that mo-
narchy is the true pattern of divinity, and proving the ( ji)

duty of passive obedience, rather singularly, from that

passage in the book of Samuel where the prophet so

forcibly paints the miseries of absolute power, he denies V <">

that the kings pf Scotland owe their crown to any pri-

mary contract, Fergus, their progenitor, having con- |
i'"-'

quered the country with his Irish ; and advances more
alarming tenets, as that the king makes daily statutes

and ordinances, enjoining such pains thereto as he thinks

meet, without any advice of parliament or estates ; that

general laws made piiblicly in parliament may by the
king's authority be mitigated or suspended upon causes

only known to him; and that, "although a good king
will frame all his actions to be according to the law, yet
he is not bound thereto, but of his own will and for

example-giving to his subjects."' These doctrines, if

not absolutely novel, seem peculiarly indecent, as well
as dangerous, from the mouth of a sovereign. Yet they
proceeded far more from James's self-conceit and pique
against the republican spirit of presbyterianism than
from his love of power, which (in its exercise I mean, os

distinguished from its possession) he did not feel in so

eminent a degree as either his predecessor or his son.

In ,the proclamation for calling together his first par

b See one of the Soraers Tracts, vol. IL ambassadors, SuUy and La Boderie,

f. 144, entitled ' Advertisements of a thought most contemptibly of the kln{^

Loyal Subject, drawn from the Observa- Lingard, voL Ix. p. 107. His own conr-
tlon of the People's Speeches.' This tiers, as their private lettm show, dW
appears to have been written before the liked and derided hira

OWWng of parliament The Frenc^j <= King Jones's WorM. p. Wt-

LWI
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liament, the king, after dilating, as was his favoiuite
practice, on a series of rather common truths in very
good language, charges all persons interested in the
choice of knights for the shire to select them out of the
urincipal knights or gentlemen within the county ; and
Pariisment ^OT the burgesses that choice bo made of men
convoked of Sufficiency and discretion, without desire to

guiar pro- plcase parents and friends that often speak for
ciamation. their children or kindred ; avoiding persons
noted in religion for their superstitious blindness one
way, or for their turbulent humour other ways. We do
command, he says, that no banknipts or outlaws be
chosen, but men of known good behaviour and sufficient

livelihood. The sheriffs are charged not to direct a writ
to any ancient town being so ruined that there are not
residents sufficient to make such choice, and of whom
such lawful election may be made. All returns are to
be filed in chancery, and if any be found contrary to this
proclamation the same to be rejected as unlawful and
insufficient, and the place to be fined for making it;

and any one elected contrary to the purport, effect,

and true meaning of this proclamation, to be fined and
imprisoned.**

Such an assumption of control over parliamentary
Qaestion of elections was a glaring infringement of those

uiid o^- privileges which the house of commons had
win's been steadily and successfully asserting in the
c ect on- 2^^ reign. An opportunity very soon occurred
of contesting this important point. At the election for
the county of Buckingham sir Francis Goodwin had
been chosen in preference to sir John Fortescue, a privy
councillor, and the writ returned into chancery. Good-
win having been some years before outlawed, the return
was sent back to the sheriff, as contrary to the late pro-
clamation; and, on a second election, sir John Fortescuo
was chosen. This matter, being brought under the con-
sideration of the house of commons a very few days
after the opening of the session, gave rise to their first

struggle with tljo now king. Jt was resolved, after

hearing the whole case, and arguments by members on
both Hides, that Goodwin was lawfully elected and re-

turnedi and ought to be received. The first notice taken

4 IVL HUt. I. 9UI.
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of this was by tlie lords, who requested that this might
be discussed in a conferenoe between the two houses

before any other matter should be proceeded in. The
commons returned for answer that they conceived it not

according to the honour of the house to give account of

any of their proceedings. The lords replied, that, having
acquainted his majesty with the matter, he desired there

might be a conference thereon between the two houses.

Upon this message the commons came to a resolution

that the speaker with a numerous deputation of mem-
bers should attend his majesty and report the reasons

of their proceedings in Goodwin's case. In this confer-

ence with the king, as related by the speaker, it appears

that he had shown some degree of chagrin, and insisted

that the house ought not to meddle with returns, which
could only be cunected by the court of chancery ; and
that, since they derived all matters of privilege from him
and his grant, he expected they should not be turned
against him. He ended by directing the house to confer

with the judges. After a debate which seems from the

minutes in the journals to have been rather warm, it

was unanimously agreed not to have a conference with
the judges; but the reasons of the house's proceeding
were laid before the king in a written statement or

memorial, answering the several objections that his

majesty had alleged. This they sent to the lords,

requesting them to deliver it to the king, and to be
mediators in behalf of the house for his majesty's satiK-

faction ; a message in rather a lower tone than they had
previously taken. The king, sending for the speaker
privately, told him that he was now distracted in judg-
ment as to the merits of the case ; and, for his further
satisfaction, desired and commanded, as an absolute king,
that there should be a conference between the house and
the judges. Upon this unexpected message, says the jour-

nal, there grew some amazement and silence. But at last

one stood up and said, " The prince's command is like a

thunderbolt ; his command upon our allegiance like tho
roaring of a lion. To his command there is no contra-

diction ; but how or in what manner we should now
proceed to perform obedience, that will be the ques-

tion."' It was resolved to confer with the judges iu

* Commons' Janrnala. i. llfi.
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presence of the king and council. In this second con-

ference the king, after some favourable expressions

towards the hoiise, and conceding that it was a court

of record, and judge of returns, though not exclusively

of the chancery, suggested that both Goodwin and
Fortescue should be set aside by issuing a new writ.

This compromise was joyfully accepted by the greater

part of the commons, after the dispute had lasted nearly

three weeks.' They have been considered as victorious,

upon the whole, in this contest, though they apparently

fell short in the result of what they had obtained some
years before. But no attempt was ever afterwards made
to dispute their exclusive jurisdiction.^

The commons were engaged during this session in the

„ . , defence of another privilege, to which they

case of* annexed perhaps a disproportionate import-
priviiege. ance. Sir Thomas Shirley, a member, having

been taken in execution on a private debt before their

meeting, and the warden of the Fleet prison refusing to

deliver him up, they were at a loss how to obtain his

release. Several methods were projected ; among which
that of sending a party of members with the serjeant

and his mace, to force open the prison, was carried on a

division ; but the speaker hinting that such a vigorous

measure would expose them individually to prosecution

as trespassers, it was prudently abandoned. The warden,

though committed by the house to a dungeon in the

Tower, continued obstinate, conceiving that by releasing

his prisoner he should become answerable for the debt.

They were evidently reluctant to solicit the king's inter-

ference ; but, aware at length that their own authority

was insufficient, " the vico-chambcrlain," according to a

memorandum in the journals, " was privately instructed

to go to the king and humbly desire that he would bo

pleased to command the warden, on his allegiance, to

t It «ppe*n Uiat w>mo of the more speftker cxprewlng his acquiescence. Id.

Mger pttrloii were dlMatinfled at the con- 1 68.

ceitionniadoby vocntiiigUoodwin'i seat, > Commons' Journals, 147, &c.; Pari.

Md latd they bad drawn on themselves Hist 997 ; Cartts 111. 730, who gives, on

the reproach of inconstancy and levity, this ocawlon, a review of the earlier coties

" Iltit tlio acclamation of thn house won, where the house hod •ntcrod on matters

tliat it was a testimonjr of our duty and of election. Sec also n rather curious

no lerity." It was thought expedient, lott<*r of Oetl In Wltiwuod's Memorials,

towerer, to ssre their honour, tliat il. IH, where lie artfully endeavours M
Oevtfwio sboold send a letter to the tront the mutter u ul li'ile luiportanet.



JAltiiS 1. COMt'LAINtS Of GRifiVAKCilsJ. 303

deliver up sir Thomas; not as petitioned for by the

house, but as if himself thought it fit, out of his own
gracious judgment." By this sti-atagem, if we may so

term it, they saved the point of honour and recovered

their member.'' The warden's apprehensions, however,

of exposing himself to an action for the escape gave rise

to a statute which empowers the creditor to sue out a

new execution against any one who shall be delivered

by virtue of his privilege of parliament, after that shall

have expired, and discharges from liability those out ol

whose custody such persons shall be delivered. This is

the first legislative recognition of privilege.' The most
important part of the whole is a proviso subjoined to the

act, " That nothing therein contained shall extend to

the diminishing of any punishment to be hereafter, by
censure in parliament, inflicted upon any person who
hereafter shall make or procure to be made any such
arrest as is aforesaid." The right of commitment, in

such cases at least, by a vote of the house of commons,
is here unequivocally maintained.

It is not necessary to repeat the complaints of eccle-

siastical abuses preferred by this house of com- conjpkints
mons, as by those that had gone before them, ofpiev-

James, by siding openly with the bishops, had
""**

given alarm to the reforming party. It was anticipated
that he would go farther than his predecessor, whose
uncertain humour, as well as the inclinations of some of
her advisers, had materially counterbalanced the dislike
she entertained of the innovators. A code of new canons
had recently been established in convocation with the
king's assent, obligatory perhaps upon the clergy, but
tending to set up an unwarranted authority over the
whole nation ; imposing oaths and exacting securities in
certain cases from the laity, and aiming at the exclusion
of nonconformists from all civil rights.'' Against these
canons, as well as various other grievances, the commons
remonstrated in a conference with the upper house, but
with little immediate effect.™ They made a more re-

h Commons' Journals, p. 155, &c.

;

/octo; consequently become incapable of
I'arl. Hist. 1028 ; Carte, 734. being yitnesses, of suing for their debts,

' 1 Jac. I. c 13. &C. Neal, 428. But the courts of law
k By one of these canons, all persons disregarded these ipso facto excommunl

•fflrming any of the thirty-nine articles caUon&
t« be erroneous are excommunicated ipso " Somers Tracta, il. 14; Joanwlik IfO

\\
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markable effort in attacking some public miscliiefs of

a temporal nature, which, though long the theme of

general murmurs, were closely interwoven with the

ancient and undisputed prerogatives of the crown.

Complaints were uttered, and innovations projected, by
the commons of 1604, which Elizabeth would have met
with an angry message, and perhaps visited with punish-

ment on the proposers. James, however, was not entirely

averse to some of the projected alterations, from which

he hoped to derive a pecuniary advantage. The two

j)rincipal grievances were purveyance and the incidents

of military tenure. The former had been restrained b}^

not less than thirty-six statutes, as the commons assert

in a petition to the king; in spite of which the im-

pressing of carts and carriages, and the exaction of

victuals for the king's use, at prices far below the true

value, and in quantity beyond what was necessar}', con-

tinued to prevail under authority of commissions from

the board of green cloth, and was enforced, in case

of demur or resistance, by imprisonment under their

warrant. The purveyors, indeed, are described as

living at free quarters upon the country, felling woods
without the owners' consent, and commanding labour

with little or no recompence." Purveyance was a very

ancient topic of remonstrance ; but both the inadequate

revenues of the cro\vn, and a supposed dignity attached

to this royal right of spoil, had prevented its abolition

from being attempted. But the commons seemed still

more to trench on the pride of our feudal monarchy
when they proposed to take away guardianship in

chivalry ; that lucrative tyranny, bequeathed ])y Norman
conquerors, the custody of every military tenant's estate

antil he should arrive at twenty-one, without accounting

for the profits. This, among other grievances, was re-

ferred to a committee, in which Bacon took an active

share. Tliey obtained a conference on this subject with

335, 2.m ; Pari. Hint 1067. It l« hero dpiilrcd tho house U> cotifor on the Mib-

Milt thai a bill rcitrolnliin cxcommuiil- Jitt wlili the convocation, which they

oaltOM paaied Into a law, which dot** not Juittly dpcmrd nnprrcedentpd, and di<r<>-

•ppOM- to be tnio, thouKh Jamn him- gaUiry U> their privileges; but olTerrd Ut

elf hod (itjectcil to tholr frequency. I confer w:.n the hlihopn, oa lorl* of par>

cannot trace itui-h a bill In the JounmU llainent. .Tonnmlx, 17:1.

btyonit tlie comriilttne. nor U It In the Ilitron'i Wurku, *.. 934* />urul%

•Utat»•^ook. The t.i't N. that the klnit 190, 'jiA
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the lords, who refused to agree to a bill for taking
guardianship in chivaby away, but offered to join in a
petition for that purpose to the king, since it could
not be called a wrong, having been patiently enduied
by their ancestors as well as themselves, and being
warranted by the law of the land. In the end the lords

advised to drop the matter for the present, as somewhat
tinseasonable in the king's firet parliament."

In the midst of these testimonies of dissatisfaction with
the civil and ecclesiastical administration, the house of

commons had not felt much willingness to greet the
new sovereign with a subsidy. No demand had been
made upon them, far less any proof given of the king's

exigencies ; and they doubtless knew by experience that

an obstinate determination not to yield to any of their

wishes would hardly be shaken by a liberal grant of

money. They had even passed the usual bill granting
tonnage and poundage for life, with certain resei-\^ations

that gave the court offence, and which apparently they
afterwards omitted. But there was so little disposition

to do anything farther, that the king sent a message to

•express his desire that the commons would not enter
lapon the business of a stibsidy, and assuring them that

he would not take unkindly their, omission. By this

artifice, which was rather transparent, he avoided the
not improbable mortification of seeing the proposal
rejected.^

The king's discontent at the proceedings of this

session, which he seems to have rather strongly

expressed in some speech to the commons that vrndkatlon

has not been recorded,'' gave rise to a very re- of <bem-

markaole vindication, prepared by a committee ^ ^**'

at the house's command, and entitled ' A Fonn of

Apology and Satisfaction to be delivered to his Majesty,'
though suoh may not be deemed the most appropriate
title. It contains a full and pertinent justification of all

those proceedings at which James had taken umbrage,
and asserts, with respectful boldness and in explicit

language, the constitutional rights and liberties of parlia-

ment. If the English monarchy had been reckoned as
absolute tmder the Plantagenets and Tudors as Hume

• Conunooa' Jourcals, 150, && v Ibid. 246. t Ibid. 230.
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has endeavoured to make it appear, tlie comnions of

1604 must have made a surprising advance in their

notions of freedom since the king's accession. Adverting
to what they call the misinfoiTaation openly delivered to

his majesty in three things ; namely, that their privileges

were not of right, but of grace only, renewed every
parliament on petition ; that they are no court of record,

nor yet a court that can command view of records ; that

the examination of the returns of writs for knights and
burgesses is without their compass, and belonging to the

chancery : assertions, they say, " tending directly and
apparently to the utter overthrow of the very funda-

mental privileges of our house, and therein of the rights

and liberties of the whole commons of your realm of

England, which they and their ancestors, from time

immemorial, have undoubtedly enjoyed under your
majesty's most noble progenitors;" and against which
they expressly protest, as derogatoiy in the highest

degree to the true dignity and aufjiority of parliament,

desiring " that such their protestations might be le-

coiled to all posterity;" they maintain, on the con-

trary, "1, That their privileges and liberties are their

right and inheritance, no less than their very lands and
goods ; 2. That they cannot be withheld from them,
denied, or impaired, but with apparent wrong to the

whole state of the realm ; 3. Tliat their making request,

at the beginning of a parliament, to enjoy their privilege,

is only an act of manners, and does not weaken their

right ; 4. That their house is a court of record, and has

been over so esteemed ; 6. That there is not the highest

standing court in this land that ought to enter into com-
petition, either for dignity or authority, with this higli

court of parliament, which, with his majesty's royal

assent, gives law to other courts, but from other courts

receives neither laws nor orders ; G. That the house of

commons is the sole proper judge of return of all such
writs, and the election of all such members as belong

to it, without which the freedom of election were not

entire." They uvcr that in this session the i)rivilogc8

of the house have been more universally and dan-

aerously impugned than ever, as they suppose, since the

beginnings of parliaments. That, *' in regard to the late

'(ueen's oez and age, and much more upon care to avoid

1
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all trouble, which by wicked practice might have been
drawn to impeach the quiet of his majesty's right in the
«5Uccession, those actions were then passed over which
they hoped in succeeding times to redress and rectily

;

whereas, on the contrary, in this parliament, not pri-

vileges, but the whole freedom of the parliament and
realm, had been hewed from them." " What cause,"

they proceed, " we, your poor commons, have to watch
over our privileges, is manifest in itself to all men. The
prerogatives of princes may easily and do daily grow.
The privileges of the subject are for the most part at an
everlasting stand. They may be by good providence
and care preserved; but, being once lost, are not re-

covered but with much disquiet." They then enter in

detail on the various matters that had arisen during the
session,—the business of Goodwin's election, of Shirley's

arrest, and some smaller matters of privilege to which
my limits have not permitted me to allude. " We
thought not," speaking of the first, " that the judges'
opinion, which yet in due place we greatly reverence,
being delivered what the common law was, which
extends only to inferior and standing courts, ought to

bring any prejudice to this high court of parliament,
whose power, being above the law, is not founded on the
common law, but have their rights and privileges pecu-
liar to themselves." They vindicate their endeavours to

obtain redress of religious and public grievances : " Your
majesty would be misinformed," they tell him, "if any
man should deliver that the kings of England have any
absolute power in themselves, either to alter religion,

which God defend should be in the power of any mortal
man whatsoever, or to make any laws concerning the
same, otherwise than as in temporal causes, by consent
of parliament. We have and shall at all times by our
oaths acknowledge that your majesty is sovereign lord
and supreme governor in both." " Such was the voice |

of the English commons in 1604, at the commencement
of that great conflict for their liberties which is measured

• Pari. Hist. 1030, from Petyt's Jus ignorant of it It is just alluded to by
Parliamentarium, the earliest book, as far P^pin.
as I know, where this important docu- It was remarked that the attendance
ment is preserved. The entry on the of members in this session was more fre.

Journals, p. 243, contains only the first quent than had ever been known, so thai

paragraph. Hume and Carte have been fresh seats were required. Journals, HJ
X'i
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by the line of the house of Stuart, But it is not certain

that this apology was ever delivered to the king, though
he seems to allude to it in a letter written to one of his

ministers about the same time.'

The next session, which is remarkable on account of

Session ^^ Conspiracy of some desperate men to blow
1605. up both houses of parliament with gunpowder

on the day of their meeting, did not produce much
worthy of our notice. A bill to regulate, or probably to

suppress, purveyance was thrown out by the lords. The
commons sent up another bill to the same effect, which
the upper house rejected without discussion, by a rule

then perhaps first established, that the same bill could

^ot be proposed twice in one session.' They voted a

aberal subsidy, which the king, who had reigned three

• " My feithftil 3, such is now my mis-

fortune, as I must be for this time secre-

tary to the devil in answering your letters

directed unto him. That the entering

now into the matter of the subsidy should

be deferred until the council's next meet-

ing with me, 1 think no ways convenient,

especially for three reasons. First, ye see

it has bin already longest delayd of any
thing, and yet yee see the lower house

are ever the longer the further from It

;

and (as in every thing that concerns mee)
delay of time does never turn them to-

wards mee, but, by the contrary, every

hour breedeth a new trick ofcontradiction

amongst them, and every day produces

new matter of sedition, so fertile are

thiilr brains in ever buttering forth ve-

nome. Next, the Parlt is now so very
near an end, as this matter can suffer no
longer delay. And thirdly, if this be

not granted unto before they receive my
answer unto their petition.itneeds never
to be moved, for the will of man or

angel cannot devise a pleasing answer to

their proposition, except I honld pull

the crown not only tnm my own bead,

but «Uo from the bead of all thoM that

•ball fticcead unto mee, and lay it down
at tbeir feet And that ft-emlom of utter<

Ing my thoughts, which no extremity,

strnit, nor peril of my life could ever be-

renvir mr4> of In time past, shall now
rririslii with men on long as the loul

hiill with the body. And at for the

R«MTT«Uoni of (bo BlU of Tonnace and

Poundage, yee of the Upper House must
out of your Love and Discretion help

it again, or otherwise they will in this,

as in all things else that concern mee,
wrack botn me and all my Posterity

Yee may impart this to little 10 and
bigg Suffolk. And so Farewell from my
Wildemesse, wch 1 had rather live in

(as God shall Judge mee) like an Her-
mitc in this Forrest, tlien be a King
over such a People as the pack of Puri-

tans are tliat over-rules the lower-house.

J. R."
(MS. penes autorem.)

I cannct tell who is addressed in this

letter by tlie numeral 3 ; perli«p«i Uie earl

of Dunbar. By 10 we must dvubtlesa

understand Salisbury.

I Pari. Hist. Journals, 274, 278, kc.

In a conference with the lords on tills

bill, Mr. Hare, a member, spoke so

wormly as to give their lordshli)s ofTrnco

and to Incur some reprehension. " You
would have thought," says Sir Thomas
Hoby, " that I lure and Hyde represented

two tribunes of the people." Sloane MSS,
4161. Hut the commons resented tills

Inrriiigemeiit on their privileges, and,
after voting that Mr. Iliire did not err

III his employment in the committee
wltli the lords, sent a message to inform
the other Iioiiho of Ihuir vote, and to re*

qiieiit that they would " forbear hereafter

any taxntioim and reprehensions lo

their conferences." Journabi Feb. 39
and Zi.

I
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years witliout one, liad just cause to require. For though
he had concluded a peace with Spain soon after his

accession, yet the late queen had left a debt of 400,000/.,

and other charges had fallen on the crown. But the

bill for this subsidy lay a good while in the house of

commons, who came to a vote that it should not pass till

their list of grievances was ready to be presented. No
notice was taken of these till the next session, beginning
in November, 1606, when the king returned an answer
to each of the sixteen articles in which matters of

giievance were alleged. Of these the greater part refer

to certain grants made to particular persons in the nature

of monopolies ; the king either defending these in his

answer, or remitting the parties to the courts
^^^^

of law to try their legality. The principal Scotland

business of this third session, as it had been **^'>*'*<*-

of the last, was James's favourite scheme of a perfect

union between England and Scotland. It may be
collected, though this was never explicitly brought
forward, that his views extended to a legislative incor-

poration." But in all the speeches on this subject, and
especially his own, there is a want of distinctness as to

the object proposed. He dwells continually upon the

advantage of unity of laws, yet extols those of England as

the best, which the Scots, as was evident, had no incli •

nation to adopt. Wherefore then was delay to be
imputed to our English parliament, if it waited for that

of the sister kingdom? And what steps were recom-
mended towards this measure that the commons can be

" Journals, 316. of itself was a sufficient Justification for

An acute bistoriral critic doubts ttiedilatorinessofthe English parliament,

whether James aimed at an union of Nor were tlie common lawyers who sat

legislatures, though suggested by Bacon, in the house much better pleased with

Icing's Hist, of Scotland, iii. 17. It is Bacon's schemes for remodelling all our
certain that his own speeches on the sub- laws. See his speech, vol. L p. 654, for

Ject do not mention this; nor do I know naturalizing the ante-nati. In this he
that it was ever distinctly brought for- asserts the kingdom not to be fully

ward by the goveniraen*; yet it is hard peopled; "the territories of France,

to see how the incorporation could have Italy, Flanders, and some parts of Ger-
been complete without it. Bacon not many, do in equal space of ground bear

only contemplates the formation of a and contain a far greater quantity oi

•ingle parliament, but the alterations people, if they were mustered by the

necessary to give it effect, vol. i. p. 638

;

poll
; " and even goes on to assert the

•uggesting that the previous commission population to have been more wnsilei
of lords of articles might be adopted for able tmder tjle heptarchy,

•umc. though rot for all, purposes, '^is
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said to liave declined, except only the naturalization ol

the ante-nati, or Scots bom before tbe king's accession to

our throne, which could only have a temporary effect ?
*

Yet Hume, ever prone to eulogize this monarch at the

expense of his people, while he bestows merited praise

on his speech in favour of the union, which is upon the

whole a well-written and judicious performance, charges
the parliament with prejudice, reluctance, and obstinacy.

The code, as it may be called, of international hostility,

those numerous statutes treating the northern inhabitants

of this island as foreigners and enemies, were entirely

abrogated. And if the commons, while both the theory

of our own constitution was so unsettled, and its practice

so full of abuse, did not precipitately give in to schemes
that might create still further difficulty in all questions

between the crown and themselves, schemes, too, which
there was no imperious motive for carrying into effect

at that juncture, we may justly consider it as an
additional proof of their wisdom and public spirit.

Their slow progress, however, in this favourite measure,
which, though they could not refuse to entertain it,

they endeavoured to defeat by interposing delays and
impediments, gave much offence to the king, which
ho expressed in e speech to the two houses, with the

haughtiness, but not the dignity, of Elizabeth. He
threatened them to live alternately in the two king-

doms, or to keep his court at York ; and alluded, with

' It was held by twelve Judges out of after laws, and it is in vigour when laws

fourteen, in Calvin's case, that the post- are siispcndcd and have not had their

nati, or Scots bom after the king's acces- force." Id. 590. So lord Coico ;
" What-

sion, were natural suttjccts of the king of soever is due I)y tlic law or constitution

Kngland. This is laid down, and irrc> of man may bo altered; but natural

sistlbly demonstrated by Coko, tlien Irgiunce or obedience of the subject to

chief Justice, with Ills abundant legal tlie sovereign cannot be altered; ergo,

learning. State Trials, vol. il. 069. natural Icglance or obedience to the sove-

It may be observed tliat the high- reign Is not duo by the lavf or constitu-

flytng creed of prerogative mingled itself tion of man." C52.

intinuUly witli this qucHtion of natural- There ar<; nuuiy doubtiViI positioi>a

izatlon ; which was much argued on ilic Hcultcred through the Judgment in tlils

monarclilcai principle of personal alio- fuMioim lOKe. Its surest basis is the long

gionco to the sovereign, as opposed to the scries of precedents, evincing that the

half-republican theory that lurked in the nativus of Jersey, Quemscy, Calais, and
contra^ propodtlon. " A licgiance," says even Normandy and Ouienno, while tliono

lonl BaooD, "Uof a greater extent and oonntries appertained to Uie UImkh of

4hiMMloa than lawi or Mngdomi, and Kngland, though not in right ot iia

flMinot oonalat bjr the lawa merely, be- crown, were never reputed ollcnii.

MW it began before laws ; ft oontinueUi

I
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peculiar acrimony, to certain speeches made in the

house, wherein probably his own fame had not been
spared^ " I looked," he says, " for no such fmits at

your hands, such personal discourses and speeches,

which, of all other, I looked you should avcid, as not

beseeming the gravity of your assembly. I am your
king ; I am placed to govern you, and shall answer fur

your errors ; I am a man of flesh and blood, and have
my passions and affections as other men ; I pray you do
not too far move me to do that which my power may
tempt me unto."

'

It is most probable, as experience had shown, that such

a demonstration of displeasure from Elizabeth ct.ntmuai

would have ensured the repentant submission of bitkermgs

ji -i-i , •,! • p c ±\. between the
the commons. But, within a tew years oi the crown ana

most unbroken tranquillity, there had been one commons.

of those changes of popular feeling which a government

is seldom observant enough to watch. Two springs had

kept in play the machine of her administration, attection

and fear ; attachment arising from the sense of dangers

endured, and glory achieved, for her people, tempered,

though not subdued, by the dread of her stem courage

and vindictive rigour. For James not a particle of loyal

affection lived in the hearts of the nation, while his

easy and pusillanimous, though choleric, disposition had
gradually diminished those sentiments of apprehension

which royal frowns used to excite. The commons, after

some angry speeches, resolved to make known to the

king, through the speaker, their desire that he would
listen to no private reports, but take his information of

the house's meaning from themselves ; that he would give

leave to such persons as he had blamed for their speeches

y The house had lately expelled sir tain: p. 186. Another, with more asto-

Christopher Pigott for reflecting on the nishing sagacity, feared that tlie king

Scots nation in a speech. Journals, 13th might succeed, by what the lawyers call

Feb. 1 607. remitter, to the prerogatives of the British

^ Commons' Journals, 366. kings before Julii.s CaBsar, which would
The journals are full of notes of these supersede Magna Charta : p. 185.

long discussions about the union in 1604, James took the title of King of Great

1606, 1607, and even 1610. U is i;asy Britain in the second year of his reign,

to perceive a jealousy that the preroga- Lord Bacon drew a well-written procla-

tive by some means or other would be mation on that occasion. Bacon, i. 631

;

the gainer. The very change of name Symer, xvi. 603. But it was, not loD|

to Great Britain was objected to. One afterwards, abandoned,

laid, we cannot legislate for Great Bri-
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to clear themselves in his hearing ; and that he would

by some gracious message make known his intention

that they should deliver their opinions with full liberty,

and without fear. The speaker next day communicated

a slight but civil answer he had received from the

king, importing his wish to preserve their privileges,

especially that of liberty of speech." This, however,

did not prevent his sending a message a few days

afterwards, commenting on their debates, and on some
clauses they had introduced into the bill for the abolition

of all hostile raws."" And a petition having been prepared

by a committee \mder the house's direction for better

execution of the laws against recusants, the speaker, on

its being moved that tlie petition be read, said that his

majesty had taken notice of the petition as a thing

belonging to himself, concerning which it was needless

to press him. This interference provoked some members
to resent it as an infringement of their liberties. The
speaker replied that there were many precedents in the

late queen's time where she had restrained the house

from meddling in politics of divers kinds. This, as a

matter of fact, was too notorious to be denied. A motion

was made for a committee " to search for precedents

of ancient as well as later times that do concern any

messages from the sovereign magistrate, king or queen

of this realm, touching petitions offered to the house

of commons." The king now interposed by a second

message, that, though the petition were such as the like

had not been retid in the house, and contained matter

whereof the house could not properly take knowledge,

yet, if they thought good to have it read, he was not

against the reading. And the commons were so well

«atisfied with this concession, that no further proceedings

wore had; and the petition, says the Journal, was at

length, with general liking, agreed it) sleep. It con

tainod some strong remonstrances against ecclesiastical

abuses, and in favour of the deprived and silenced

puritans, but such as the house had often before in

various modes brought forwaid."

'JTio ministry betrayed, in a still more pointed manner,

their jealousy of any interforonce on tVo part of <hu

• Coaimutw' JouniaU, p. 310. * P. »T'/ • P. 3»4.
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commons with the conduct of public affairs in a business

of a different nature. The pacification concluded with

Spain in 1604, very much against the general wish,"

had neither removed all grounds of dispute between the

governments, nor allayed the dislike of the nations.

Spain advanced in that ago the mo«t preposterous claims

to an exclusive navigation beyond the tropic, and to the

sole possession of the American continent; while the

English merchants, mindful of the lucrative adventures

of the queen's reign, could not be restrained from tres-

passing on the rich hai-vest of the Indies by contraband

and sometimes piratical voyages. These conflicting

interests led of course to mutual complaints of maritime

tyranny and fi-aud ; neither likely to be ill-founded,

where the one party was as much distinguished for the

despotic exorcise of vast power, as the other by boldness

and cupidity. It was the prevailing bias of the king's

temper to keep on friendly terms with Spain, or rather

to court her with undisguised and impolitic partialitj'."

But this so much thwarted the prejudices of his subjects,

that no part, perhaps, of his administration had such a

disadvantageous effect on his popularity. The merchants

presented to the commons, in this session of 1607, a

petition upon the grievances they sustained from Spain,

entering into such a detail of alleged cruelties as was
likely to exasperate that assembly. Nothing, however,

was done for a considerable time, when, after receiving

the report of a committee on the subject, the house

prayed a conference with the lords. They, who acted

in this and the preceding session as the mere agents of

government, intimated in their reply that they thought

it an unusual matter for the commons to enter upon,

and took time to consider about a conference. After

d JameB entertained the strange notion minister, are said to have been favourable

that the war with Spain ceased by his to peace. Id. 938.

accession to the throne. By a proclama- * Winwood, vol. 11. p. 100, 152, &c;
lion dated 23rd June, 1603, he permits Birch's Negotiations of Edmondes. If

his subjects to keep such ships as had we may believe sir Charles Comwallig,

been captured by them before the 24th our ambassador at Madrid, " England

April, but orders all taken since to be never lost such an opportunity of win-

restored to the owners. Rymer, xvi. 516. ning honour and wealth as by relinqaish-

II e had been used to call the Dutch ing the war." The Spaniards wei«

rebels, and was probably kept with difiB- as^nished how peace could have bee>

culty by Cecil from displaying his par- obtained on such advantageous condi

tlall'.y still more outrageously. Carte, tions. Winwood p. 76.

Ilu 7i4. All the council, except tbto
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some delay this was granted, and sir Francis Bacon
reported its result to the lower house. The earl oi

Salisbury managed the conference on the part of the

lords. The tenor of his speech, as reported by Bacon,
is very remarkable. After discussing the merits of

the petition, and considerably extenuating the wrongs
imputed to Spain, he adverted to the circumstance of

its being presented to the commons. The crown of

England was invested, he said, with an absolute power
of peace and war ; and inferred, from a series of prece-

dents which he vouched, that petitions made in parlia-

ment, intermeddling with such matters, had gained little

success ; that great inconveniences must follow from the

public debate of a king's designs, which, if they take
wind, must be frustrated ; and that, if parliaments have
ever been made acquainted with matter of peace or war
in a general way, it was either when the king and
council conceived that it was material to have some
declaration of the zeal and affection of the people, or

else when they needed money for the charge of a war,
in which case they should be sure enough to hear of it

;

that the lords would make a good construction of the

commons' desire, that it sprang from a forwardness to

assist his majesty's future resolutions, rather than a

determination to do that wrong to his supreme power
which haply might appear to those who were prone to

draw evil inferences from their proceedings. The earl

of Northampton, who also bore a part in this conference,

gave as one reason among others why the lords could

not concur in forwarding the petition to the crown, that

the composition of the house of commons was in its first

foundation intended merely to be of those that have
their residence and vocation in the places for which
they servo, and therefore to have a private and local

wisdom according to that comi)a8s, and so not fit to

examine or determine secrets of state which depend
up(jn such variety of circumstances ; and although he
Hcknowlodgod that there were divers gentlemen in the

lioiiHo of good capacity and insight into matters of state,

yet that was the accident of the person, and not the

intention of the place ; «yjd things wore to bo taken in

the institution, and not in the practice. The commons
eeia to hnvo ocquioscod in tliifi rather oontomptuoua
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treatment. Several precedents indeed might have been
opposed to those of the earl of Salisbury, wherein the

commons, especially under Eichard II. and Henry VI.,

liad assumed a right of advising on matters of peace and
war. But the more recent usage of the constitution did

not warrant such an interference. It was, however,

rather a bold assertion that they were not the proper

channel through which public giievances, or those of so

large a portion of the community as the merchants,

ought to be represented to the throne.'

During the interval of two years and a half that

elapsed before the commencement of the next impositions

session, a decision had occurred in the court of <>" morchau-

exchequer which threatened the entire over- cwsentof"

throw of our constitution. It had always been parliament,

deemed the indispensable characteristic of a limited

monarchy, however in-egular and inconsistent might be
the exercise of some prerogatives, that no money could

be raised from the subject without the consent of the

estates. This essential principle was settled in England,
after much contention, by the statute entitled Confirmatio

Chartarum, in the 25th year of Edward I. More com-
prehensive and specific in its expression than the Great
Charter of John, it abolishes all " aids, tasks, and prises,

unless by the common assent of the realm, and for the

common profit thereof, saving the ancient aids and prises

due and accustomed;" the king explicitly renouncing
the custom he had lately set on wool. Thus the letter

of the statute and the history of the times conspire to

prove that impositions on merchandise at the poits, to

which alone the word prises was applicable, could no
more be levied by the royal prerogative after its enact-

ment, than internal taxes upon landed or moveable pro-

perty, known in that age by the appellations of aids and
tallages. But as the former could be assessed with
great ease, and with no risk of immediate resistance,

f Bacon, i. 663 ; Journals, p. 341. Carte by Salisbury's behavlotur. It was Carte -u

says, on the authority of the French am- mistake to rely too much on the de-

bassaJor's despatches, that the ministry spatches he was permitted to read in the

secretly put forward this petition of the D^pot des Affaires Etrangeres ; as if an
commons in order to frighten the Spanish ambassador wer« not liable to bedeceiv d
court into making compensation to the by rumours in a country of which he had

merchants, wherein they succeeded : iii. in general too little knowledge t« correct

tec. This is rendered very improbable them.
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and especially as certain ancient customs were preserverl

by the statute,^ so that a train of fiscal officers, and a

scheme of regulations and restraints upon the export and
import of goods became necessary, it was long before

the sovereigns of this kingdom coiild be induced con-
stantly to respect this part of the law. Hence several

remonstrances from the commons under Edward III.

againibt the maletolts or unjust exactions upon wool, by
which, if they did not obtain more than a promise of

effectual redress, they kept up their claim, and per-

petuated the recognition of its justice, for the sake of

posterity. They became powerful enough to enforce it

under Eichard II., in whose time there is little clear

evidence of illegal impositions ; and from the accession

of the house of Lancaster it is undeniable that they
ceased altogether. The grant of tonnage and poundage
for the king's life, which from the time of Henry V. was
made in the first parliament of every reign, might per-

haps be considered as a tacit compensation to the crown
for its abandonment of these irregular extortions.

Henry VII., the most rapacious, and Henry VIII., the
most despotic, of English monarchs, did not presume to

violate this acknowledged right. The first wlio had
again recourse to this means of enhancing the revenue
was Mary, who, in the year 1657, set a duty upon cloths

exported beyond seas, and afterwards another on the

importation of French wines. The former of those was
probably defended by arguing that there was already a
duty on wool ; and if cloth, which was wool manufac-
tured, could pass free, there would be a fraud on the

revenue. ITie merchants, however, did not acquiesce

in this arbitrary imposition, and, as soon as Elizabeth's

accession gave hopes of a restoration of English govern-
ment, they petitioned to bo released from this burthen.

'ITio question appears, by a memorandum in Dyer's

Tliere waa a duty on wool, wool* took place In 1610, a record was dis>

f«>ll«, and iMtber, called maKDa, or iionin* covered of 3 I-Mw. I., provlni; it to hnvn

time* antlqiia cottuma, which la mM in been Rranted par toua Icb Krauiitz dol

lyjer to have been hj preitcrlptlon, and realmc, pnr In prlbrc dcH comiincii dci

bjrtbebarontiDBatcfl'scaM tohavobccn marchanudo toutKnglcti-rre. IIuIo.hh.

ImpoMd by Um UoR't prerogativo A* 'I'lio priiiaK<- of winea, or duty of two tuna

thli exiatad befort tbe 36tb Edward 1., trom every veaael, ii considerably mure
It to not v«7 material wbetbor it y>i'U) ancient | bat bow the crown came bj

0 Impoaed or granted by parliament, tbto right doea not appear.

Danng Ibn dlacuailon hcwcvi^r. wlilcb
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Keports, to have Leen extra-judicially referred to tho

judges, unless it were rather as assistants to the privy

council that their opinion was demanded. This entry

concludes abmptly, without any determination of the

judges.'' But we may presume that, if any such had
been given in favour of the crown, it would have been
made public. And that the majority of tho bench would
not have favoured this claim of tho crown, we may
strongly presume from their doctrine in a case of the

«ame description, wherein they held the assessment of

treble custom on aliens for violation of letters patent to

be absolutely against the law.' The administration,

however, would not release this duty, which continued

to be paid under Elizabeth. She also imposed one upon
sweet wines. We read of no complaint in parliament
against this novel taxation; but it is alluded to by
Bacon in one of his tracts during the queen's reign, as a
grievance alleged by her enemies. He defends it, as

laid only on a foreign merchandise, and a delicacy which
might be forborne.'' But, considering Elizabeth's un-
willingness to require subsidies from the commons, and
the rapid increase of foreign traiSc during her reign, it

might be asked why she did not extend these duties to

other commodities, and secure to herself no trifling

h Dyer, fol. 165. An argument of the in the exchequer, 1 Kliz., and argued

great lawyer Plowden in this case of the several times in the presence of all tlie

queen's increasing the duty on clotlis is judges. Eight were of opinion against

in the British Museiim, Hargrave MSS. the letters patent, among whom Dyer
32, and seems, as far as the difficult and Oatlin, chief justices, as well for tb«

hacdwriting permitted me to judge, ad- principal matter of restraint in the land-

verse to the prerogative. ing of malmsies at the will and pleasure

i This case I have had the good fortune of the merchants, for that it was against

to discover in one of Mr. Hargrave's the laws, statutes, and customs of tho

MSS. in the Museum, 132, fol. 66. It realm. Magna Charta, c. 30; 9 E. 3; 14

is in the handwriting of chief justice E. 3 ; 25 1"^ 3, c. 2 ; 27 E. 3 ; 28 R 3 ; 2

Hyde (temp. Car. I.), who has written K. 2, c. 1, and others; as also in the
in the margin, " This is the report of a assessment of treble custom, which it

case in my lord Dyer's written original, vierdy agaimt the law ; also the prohibi-

but is not in the printed books." The tion above said was held to be private,

reader will judge for himself why it was and not public. But baron Lake e contra,

omitted.and why the entry of the former and Browne J. censuit deliberandum,
case breaks off so abruptly. " Philip And after, at an after meeting the same
and Mary granted to the town of South- Easter term at Serjeants' Inn, it was re-

lunpton that all malmsy wines should be solved as above. And after by parli»>

landed at that port under penalty of pay- ment, 5 Eliz., the patent was confirmed
hig treble custom. Some merchants of and affirmed against aliens."

Venice having landed wines elsewhere, < Bacon, i 521.
ux information was brought against them
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annual revenue. What answer can be given, except

that, aware how little any unparliamentary levying of

money could be supported by law or usage, her ministers

shunned to excite attention to these innovations, which
wanted hitherto the stamp of time to give them pre-

scriptive validity ?
""

James had imposed a duty of five shillings per hun-
dredweight on currants, over and above that of two
shillings and sixpence, which was granted by the statute

of tonnage and poundage." Bates, a Turkey merchant,
having refused, payment, an information was exhibited

against him in the exchequer. Judgment was soon
given for the crown. The courts of justice, it is hardly
necessary to say, did not consist of men conscientiously

impartial between the king and the subject ; some cor-

rupt with hope of promotion, many more fearful of

removal, or awe-struck by the frowns of power. The
speeches of chief baron Fleming, and of baron Clark,

the only two that are preserved in Lane's Eeports, con-

tain propositions still worse than their decision, and
wholly subversive of all liberty. " The king's power,"
it was said, " is double—ordinary and absolute ; and
these have several laws and ends. That of the ordinary
is for the profit of particular subjects, exercised in ordi

nary courts, and called common law, which cannot be
changed in substance without parliament. The king's

absolute power is applied to no particular person's bene-
fit, but to the general safety ; and this is not directed by
the rules of common law, but more properly termed
policy and government, varying according to his wisdom
for the common good ; and all things done within those
rules are lawful. The matter in question is matter of

state, to be ruled according to policy by the king's ex-

traordinary power. All customs (duties so called) are

the effects of foreign commerce ; but all affairs of com-
merce and all treaties with foreign nations belong to the
king's absolute power ; he therefore who has power over

*" Halo'i TrMttM on the CuiUmii, ptttrnt, cctUng a duty of six glilllingf

part 3 ; In HarRrave'* Collection of and rlf^htpnncn a pound, In addition to

)mw Tract*. 8c« alim the prefoco by twopiiK <• nln-ady imyablc, on tobacco

j

Ifai-gnvA to Bat«i'* caao, In tlie State Intended, no doubt, to operate as a pro
Trials, where tlils most Important quos* hihitlon of a drug ho so much hatad
Uon Is learnedly argued. Kymcr, xvl. 603
* lb had prarkrasly ^iibllshed tetlen
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the cause, must have it also over the effect. The sea-

ports are the king's gates, which he may open and shut

to whom he pleases." The ancient customs on wine
and wool are asserted to have originated in the king's

absolute power, and not in a grant of parliament; a

point, whether true or not, of no great importance, if it

were acknowledged that many statutes had subsequently
controlled this prerogative. But these judges impugned
the authority of statutes derogatory to their idol. That
of 45 E. 3, c. 4, that no new imposition should be laid

on wool or leather, one of them maintains, did not bind
the king's successors ; for the right to impose such
duties was a principal part of the crown of England,
which the king could not diminish. They extolled the

king's grace in permitting the matter to be argued, com-
menting at the same time on the insolence shown in

disputing so undeniable a claim. Nor could any judges
be more peremptory in resisting an attempt to overthr(jw

the most established precedents than were these barons
of king James's exchequer in giving away those funda-
mental liberties which wej'e the inheritance of every
Englishman."
The immediate consequence of this decision was a

book of rates, published in July, 1608, under the autho-
rity of the great seal, imposing heavy duties upon almost
all merchandise.^ But the judgment of the court of

exchequer did not satisfy men jealous of the crown's
encroachments. The imposition on currants had been
already noticed as a grievance by the house of commons
in 1 606. But the king answered, that the question was
in a course for legal determination; and the commons
themselves, which is worthj- of remark, do not appear
to have entertained any clear persuasion that the impost
ffiis contrary to law.i In the session, however,
which began in February, 1610, they had ac- strances

quired new light by sifting the legal authorities,
"^si*{}ong°|n

and, instead of submitting their opinions to the session of

courts of law, which were in truth little worthy ^^^"^

of such deference, were the moie provoked to remonstrate

" state Trials, ii. 371. cessors, on pain of his displeasure." StiiU
P Hale's Treatise on the Customs. Trials, 481.

These were perpetual. " to be for ever i Journals, 295, 297
hereafter paid to the king ana nis sue-
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against the novel usurpation those servile men had en
deavoured to prop up. Lawyers, as learned probably

an most of the judges, were not wanting in their ranks.

The illegality of impositions was shown in two elaborate

speeches by Ilakewill and Yelverton/ And the country

gentlemen, who, though less deeply versed in prece-

dents, had too good sense not to discern that the next

step would be to levy taxes on their lands, were de-

lighted to find that there had been an old English con-

stitution not yet abrogated, which would bear them out

in their opposition. When the king therefore had inti-

mated by a message, and afterwards in a speech, his

command not to enter on the subject, couched in that

arrogant tone of despotism which this absurd prince

affected,' they presented a strong remonstrance against

this inhibition; claiming "as an ancient, general, and
undoubted right of parliament to debate freely all mat-

ters which do properly concern the subject; which
freedom of debate being once foreclosed, the essence of

the liberty of parliament is withal dissolved. For the

judgment given by the exchequer, they take not on them
to review it, but desire to know the reasons whereon it

was grounded ; especially as it was generally appre-

hended that the reasons of that judgment extended much
farther, even to the utter ruin of the ancient liberty of

this kingdom, and of the subjects' right of property in

their lands and goods."' " The policy and constitution

" Mr. HakewIU's speech, though long, Tracts, p. xxx., &c It Becms to have

will repay the diligent reader'* trouble, been chiefly as-to exportation of com.

M being a very luminous and masterly * Ailcin's Memoirs uf James 1.. i. 3R0.

•tatement of this great argument State This ciieech Justly gave olTencc. " The
Trials, ii. 407 The extreme Inferiority 2lgt of tliis present (May, 1610)," say*

of Daom, wlio sustained the cause of a correspondent of sir llaiph Winwood,
prerugative, must he apparent to every " lie made another speech to both the

one. Id. 3(5. Sir Jolm Davis malces houses, but so little to tlioir satisfaction

omewhat a b<-tter defence; hisargmncnt that I hear it bred generally much dig-

to, ttiAt the king may lay an embargo on comfort to see our monarchical power

tndet to M til prevent it entirely, and and myitl prerogative strained so high,

eonwqoently may annex conditions to it andmadesotrnnscendentevery way, that.

Id. 399. flat to this it was answered, if the practice should follow the ixmitiuns,

that the Icing can only luy a tcniiwrary we are nut iikcily tolravo tooursuo'csson

embargo, for the sake of some public Uiat fneiiom we received from our foro

good, not prohibit foreign trade alto- fathers; nor make account of anything

gettaer. we have longer than they list tbat

A* to the king's prerogative of reatrain- govern." Winwood, ill. 175. 'Ilictracea

lOfC foreign trade, lee extract* from of this dls('ont<'nt app<-ar in short not«i

niU't MS, Trratlie de Jar* Ooron». in of the debate. Journals, p. 4au.

Uorgrave'i Prefiue to CollecUon of I«w > JoumoU, 431.
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of this your kingdom (they say) appropriates unto the

kings of this realm, with the assent of the parliament,

as well the sovereign power of making laws, as that of

taxing, or imposing upon the subjects' goods or mer-
chandises, as may not, without their consents, be altered

or changed. This is the cause that the people of this

kingdom, as they ever showed themselves faithful and
loving to their kings, and ready to aid them in all their

just occasions with voluntary contributions, so have they
been ever careful to preserve their own liberties and
rights when anything hath been done to prejudice or

impeach the same. And therefore, when their princes,

occasioned either by their wars or their over- great

bounty, or by any other necessity, have without consent

of parliament set impositions, either within the land, or

upon commodities either exported or imported by the

merchants, they have, in open parliament, complained
of it, in that it was done without their consents ; and
thereupon never failed to obtain a speedy and full redress,

without any claim made by the kings, of any power or

prerogative in that point. And though the law of pro-

perty be original, and carefully preserved by the common
laws of this realm, which are as ancient an the kingdom
itself, yet these famous kings, for the better content-

ment and assurance of their loving subjects, agreed that

this old fundamental right shotdd be further declared
and established by act of parliament. Wherein it is

provided that no such charges should ever be laid upon
the people without their common consent, as may appear
by sundiy records of former times. Vie, therefore, your
majesty's most humble commons assembled in parlia-

ment, following the example of this worthy case of our
ancestors, and out of a duty of those for whom we serve,

finding that your majesty, without advice or consent of

parliament, hath lately, in time of peace, set both greater

impositions, and far more in number, than any your
noble ancestors did ever in time of war, have, with all

humility, piesumed to present this most just and neces-

sary petition imto your majesty, that all impositions set

without the assent of parliament may be quite abolished

and taken away; and that your majesty, in imitation

> ToonwU. 431.

VOL. I,
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Doctrine
of king's

absolute
power in-

culcated by
clergy.

neons a

likewise of your noble progenitors, will be pleased that

a law be made during this session of parliament, to

declare that all impositions set or to be set upon your
people, their goods or merchandises, save only by com-
mon consent in parliament, are and shall be void." " They
proceeded accordingly, after a pretty long time occupied
in searching for precedents, to pass a bill taking away
impositions ; which, as might be anticipated, did not
obtain the concurrence of the upper house.

The commons had reason for their apprehensions.

This doctrine of the king's absolute power be
yond the law had become current with all who
sought his favour, and especially with the high
church party. The convocation had in 1606
drawn up a set of canons, denouncing as erro-

number of tenets hostile in their opinion to

royal government. These canons, though never atithen-

tically published till a later age, could not have been
secret. They consist of a series of propositions or para-

graphs, to each of which an anathema of the opposite

error is attached; deducing the origin of government
from the patriarchal regimen of families, to the exclu-

sion of any popular choice. In those golden days the

functions both of king and priest were, as they term it,

" the prerogatives of birthright," till the wickedness of ,

mankind brought in usurpation, and so confused the

pure stream of the fountain with its muddy runnels,

that we must now look to prescription for that right

which we cannot assign to primogeniture. Passive obe-

dience in all cases without exception to the established

monarch is inculcated."

It is not impossible that a man might adopt this theory

" Somert Tracts, vol. it. IB9 ; in tho

Journals much shortor.

* Thniio canons were published In

1600, rpim a aipy Ix'Iunging to bishop

Overall, with Sanrroft's Imprimatur. The
Utlc-fiagn runs in an odd expression

:

—'Bishop ')v(-rall's Convocation- Hook

concerning thn Oovmimcnt of Ocxl's

Oatbollc Church and tho Kingdoms of

Uw whole World.' Tho second canon

!• M follows :- " If any man shall aflirm

tbst men at thn first ran up and down
In wo(xls ami 'lirlds. kc.. until they «»r*

taught by experience the necessity of

govpniment ; and that therefore they

cluiMfl Homo among tlicmsi-lves to order

and rule tho rest, giving them power and
authority so to do; and that consequently

all civil power, Jurisdiction, and authority
was flrst derived from the people and dis-

ordered multitude, or either is originally

still In thi'tn, or else Is dedaced by their

consent naturally from them, and is not

(JihI's ordinance, originally descending

from him and depending upon him, hs

doth |:nAtly err." I*. 3
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of the original of government, unsatisfactoiy as it appears

on reflection, without deeming it incompatible with our
mixed and limited monarchy. But its tendency was
evidently in a contrary direction. The king's power
was of God ; that of the parliament only of man, obtained

perhaps by rebellion ; but out of rebellion what right

could spring ? Or were it even by voluntary concession,

could a king alienate a divine gift, and infringe the

order of Providence ? Could his gmnts, if not in them
selves null, avail against his posterity, heirs like himself

under the great feofimeat of creation ? These conse
quences were at least plausible; and some would be
found to draw them. And indeed if they were never
explicitly laid down, the mere difference of respect with
which mankind could not but contemplate a divine and
human, a primitive or paramount, and a derivative au-

thority, would operate as a prodigious advantage in favour

of the crown.
The real aim of the clergy in thus enormously en-

hancing the pretensions of the crown was to gain its

sanction and support for their own. Schemes of eccle-

siastical jurisdiction, hardly less extensive than had
warmed the imagination of Becket, now floated before

the eyes of his successor Bancroft. He had fallen indeed
upon evil days, and perfect independence on the tem-
poral magistrate could no longer be attempted ; but lie

acted upon the refined policy of making the royal supre-

macy over the church, which he was obliged to acknow-
ledge, and professed to exaggerate, the very instrument
of its independence upon the law. The favourite object

of the bishops in this age was to render their eccle-

siastical jurisdiction, no part of which had been curtailed

in our hasty reformation, as unrestrained as possible by
the courts of law. These had been wont, down from
the reign of Henry II., to grant writs of prohibition
whenever the spiritual courts transgressed their proper
limits ; to the groat benefit of the subject, who would
otherwise have lost his birthright of the common law,
and been exposed to the defective, not to say iniquitous
and coiTupt, procedure of the ecclesiastical tribunals.

But the civilians, supported by the prelates, loudly com-
plained of these prohibitions, which seem to have been
much more frequent in the latter years of Elizabeth and

Y 2
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the reign of James than in any other period. Bancroft

Articnii accordingly presented to the star-chamber, in
cieri. 1605, a series of petitions in the name of the

olergy, which lord Coke has denominated Articuli Cleri,

by analogy to some similar representations of that order

under Edward 11/ In these it was complained that the

courts of law interfered by continual prohibitions with a
jurisdiction as established and as much derived from the

king as their own, either in cases which were clearly

within that jurisdiction's limits, or on the slightest sug-

gestion of some matter belonging to the temporal court.

It was hinted that the whole course of granting prohibi-

tions was an encroachment of the king's bench and com-
mon pleas, and that they could regularly issue only out

of chancery. To each of these articles of complaint,

extending to twenty-five, the judges made separate an-

swers, in a rough and, some might say, a rude style, but
pointed and much to the purpose, vindicating in every
instance their right to take cognizance of every colla-

teral matter springing out of an ecclesiastical suit, and
repelling the attack upon their power to issue prohibi-

tions as a strange presumption. Nothing was done, nor,

thanks to the firmness of the judges, could be done, by
the council in this respect. For the clergy had begim
by advancing that the king's authority was sufficient to

reform what was amiss in any of his own courts, all

jurisdiction, spiritual and temporal, being annexed to

his crown. But it was positively and repeatedly denied,

in reply, that anything less than an act of parliament

could alter the course of justice established by law.

This effectually silenced the archbishop, who knew how
little he had to hope from the commons. By the pre-

tensions made for the church in this affair he exasperated

the judges, who had been quite sufficiently disposed to

second all rigorous measures again.st the puritan minis-

ters, and aggravated that jealousy of the ecclesiastical

courts which the commcjn lawyers had long entertained.

An opportunity was soon given to those who disliked

Coweiig the civilians, that is, not only to the common
Interpreter, lawyers, but to all the patriots and puritans

r OikB*« 2n<1 Instltate 801. Oollier. 1011 (Strypc'ii I Jfo of Whitglft, Append.

«M. HUto Tr1»lii, 11. I3t. 8«e, too, an 711), wlicrcln ho Invrlglw ngKlmt «ha

anfry Wtter of iUncroft wrlttr^ "boul comtiKW Uwyen ukI the parllniQent.
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in England, by an imprudent publication of a doctor
Cowell. This man, in a law dictionary dedicated to

Bancroft, had thought fit to insert passages of a tenor
conformable to the new creed ©f the king's absolute oi

arbitrary power. Under the title King, it is said,

—

" Ho is abc ve the law by his absolute power ; and though
for the better and equal course in making laws he do
admit the three estates unto council, yet this in divers

learned men's opinion is not of constraint, but of his

own benignity, or by reason of the promise made upon
oath at the time of his coronation. And though at his
coronation he take an oath not to alter the laws of the
land, yet, this oath notwithstanding, he may alter or
suspend any particular law that seemeth hurtful to the
public estate. Thus much in short, because I have '

heard some to bo of opinion that the laws are above the
king." And in treating of the parliament, Cowell ob- i

serves,—" Of these two one must be true, either that
the king is above the parliament, that is, the positive
laws of hjs kingdom, or else that no is not an absolute
king. And therefore, though it bo a merciful policy,
and also a politic mercy, not alterable without great
peril, to make laws by the consent of the whole realm,
because so no part shall have cause to complain of a
partiality, yet simply to bind the prince to or by these
laws were repugnant to the nature and constitution of
an absolute monarchy." It is said again, under the title

Prerogative, that " the king, by the custom of this king-
dam, maketh no laws without the consent of the three
estates, though he may quash any law concluded of by
them;" and that he "holds it incontrollable that tlie

king of England is an absolute king."

'

Such monstrous positions from the mouth of a man of
learning and conspicuous in his profession, who was
surmised to have been instigated as well as patronised
by the archbishop, and of whose book the king was
reported to have spoken in terms of eulogy, gave very

« Cowell's Interpreter, or Law Die very invidious towards the common law
tionary; edit. 1607. These passages are yers, treating such restraints upon tho
expunged in the later ediUons of this ecclesiastical jurisdiction as necessary in
useful book. What the author says of former ages, but now become useless since
the writ of prohibiUon, and the statutes the annexaUou of (he supremacy to Um
•f prtemnnire, under these words, was crown.
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just scandal to the house of commons. They solicited

and obtained a conference with the lords, which the

attorney-general, sir Francis Bacon, managed on the

part of the lower house; a remarkable proof of his

adroitness and pliancy. James now discovered that it

was necessary to sacrifice this too xmguarded advocate

of prerogative : Cowell's book was suppressed by pro-

clamation, for which the commons returned thanks,

with great joy at their victor}'."

It is the evident policy of every administration, in

dealing with the house of commons, to humour them in

everything that touches their pride and tenaciousness of

privilege, never attempting to protect any one who
incurs their displeasure by want of respect. This seems
to have been understood by the earl of Salisbury, the

first English minister who, having long sat in the lower

house, had become skilful in those ai-ts of management
which his successors have always reckoned so essential

a part of their mystery. He wanted a considerable sum
of money to defray the king's debts, which, on his

coming into the office of lord treasurer after lord Buck-
hurst's death, he had found to amount to 1,300,000/.,

about one-third of which was still undischarged. The
ordinary expense also surpassed the revenue by 81,000/.

It was impossible that this could continue without

involving the crown in such embarrassments as would
leave it wholly at the mercy of parliament. Cecil

therefore devised the scheme of obtaining a perpetual

yearly revenue of 200,000/., to bo granted once for all

by parliament ; and, the better to incline the house to

this high and extraordinary demand, ho promised in the

king's name to give all the redress and satisfaction in

his power for any grievances they might bring forward. *•

This oflfer on the part of government seemed to mako
an opening for a prosperous adJTistment of the diffbr-

onces which had subsisted ever since the king's acces-

* Commons' JoumaU, 339, and after- latter mnkea a fiilius and dlstngenuotii

wards to 415. Thn nutlioni of the I'ar- pxcuho for CowcU. Vol. ill. p. 798

liametitary HliU>ry nay there it no tur- Several pammgca concemlnR tliit affair

flMr iiMCtion of the IniiitneiM after the occur in Wiiiwood's MfmorlaU, to which

coofaraiiMioverlookiMK the mo«t import* 1 rofer the curloiii reader. Vol. ilL pp
Mt eirraiiitUiK<^. the ktnK'iproclammUon 136, 129, 131, 136, I37, 146.

npproMlnK the book, which yet u men- »> WInwood, 111. U3.

t>y ICapIn aiui Oixt4>, Uiough the
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Bion. The commons, accordingly, postponing the biisi<

ness of a subsidy, to which the courtiers wished

to give priority, larought forward a host of their coMpUmts

accustomed grievances in ecclesiastical and tern- °^ ^^
nil 1. J.- 1 commoM.

poral concerns, ihe most essential was un-

doubtedly that of impositions, which they sent up a bill to

the lords, as above mentioned, to take away. They next

complained of the ecclesiastical high commission court,

which took upon itself to fine and imprison, powers not

belonging to their jurisdiction, and passed sentences

without appeal, interfering frequently with civil rights,

and in all its procedure neglecting the rules and precau-

tions of the common law. They dwelt on the late

abuse of proclamations assuming the character of laws.
" Amongst many other points of happiness and freedom,"

it is said, " which your majesty's subjects of this king-

dom have enjoyed under your royal progenitors, kings

and queens of this realm, there is none which they have

accounted more dear and precious than this, to be

guided and. governed by the certain rule of the law,

which givetii both to the head and members that which
of right belongeth to them, and not by any uncertain or

arbitrary form of government, which, as it hath pro-

ceeded from the original good constitution and tempera-

ture of this estate, so hath it been the principal means
of upholding the same, in such sort as that their kings

have been just, beloved, happy, and glorious, and the

kingdom itself peaceable, flourishing, and durable so

many ages. And the effect, as well of the contentment
that the subjects of this kingdom have taken in this

form of government, as also of the love, respect, and
duty which they have by reason of the same rendered

unto their princes, may appear in this, that they have,

as occasion hath required, yielded more extraordinaiy

and voluntary contribution to assist their kings than the

subjects of any other known kingdom whatsoever. Out
of, this root hath grown the indubitable right of the

people of this kingdom, not to be made subject to any
punishment that shall extend to their lives, lands,

bodies, or goods, other than such as are ordained by the

common laws of this land, or the statutes made by their

common consent in parliament. Nevertheless, it, is ap-

parent, ho^Jt* that proclamations have been of lalo years
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much inofe frequent than heretofore, and that they are

extended, not only to the liberty, but also to the goods,

inheritances, and livelihood of men ; some of them
tending to alter some points of the law, and make a
new ; other some made, shortly after a session of parlia-

ment, for matter directly rejected in the same session

;

other appointing punishments to be inflicted before

lawful trial and conviction: some containing penalties

in form of penal statutes ; some referring the pimishment
of offenders to courts of arbitrary discretion, which have
laid heavy and grievous censures upon the delinquents ;

some, as the proclamation for starch, accompanied with
letters commanding inquiry to be made agaiast the trans-

gressors at the quarter-sessions ; and some vouching for-

mer proclamations to countenance and warrant the later,

as by a catalogue here imderwritten more particularly ap-

peareth. By reason whereof there is a general fear con-
ceived and spread amongst your majesty's people, that

proclamations will, by degrees, grow up and increase to

the strength and nature of laws ; whereby not only that

ancient happiness, freedom, will be much blemished (if

not quite taken away), which their ancestors have so long
enjoyed ; but the same may also (in process of time) bring
a now form of arbitrary government upon the realm ; and
this their fear is the more increased by occasion of certain

books lately published, which ascribe a greater power to

ftroclamations than heretofore had been conceived to be-

ong rmto them ; as also of the care taken to reduce all the

proclamations made since your majesty's reign into one
volume, and to print them in such foim as acts of par-

liament formerly have been, and still are used to be,

which seemeth to imply a purpose to give them more re-

putation and more establishment than heretofore they
nave had.""

They proceed, after a list of these illegal proclama-

tions, to enumerate other grievances, such as the delay

of courts of law in granting writs of prohibition and
habeas corpus, the jurisdiction of the council of Wales
over the four bordering shires of Gloucester, Worcester,

Hereford, and Salop,** some patents of monopolies, and

• Somori Tr»ct«, it. lea. SUta TrUU, wi" crwU-J by tUh ic 34 11. 8, c. 20, for

U ti9, Ibnt pr'jiclpalitjr and lU mnrchen, with

* 'llM oovt cT Um council of Waliv Authority u. Uvuruilutt luch vuuw:* uid
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a tax under the name of a licence recently set upon vic-

tuallers. The king answered these remonstrances with
civility, making, as usual, no concession with respect

to the ecclesiastical commission, and evading some of

their other requests ; but promising that his proclama-
tions should go no farther than was warranted by law,

and that the royal licences to victuallers should be re-

voked.

It appears that the commons, deeming these enu-
merated abuses contrary to law, were unwilling to

chaffer with the crown for the restitution of their actual

rights. There were, however, parts of the prerogative

which they could not dispute, though galled by the

burthen—the incidents of feudal tenure and purveyance.

A negotiation was accordingly commenced and carried

on for some time with the court for abolishing
Negotiation

both these, or at least the former. The king, for giving

though he refused to part with tenure by "eudaf

knight's service, which he thought connected revenue,

with the honour of the monarchy, was induced, with
some real or pretended reluctance, to give up its lucrative

incidents, relief, primer seisin, and wardship, as well as

the right of purveyance. But material difficulties re-

curred in the prosecution of this treaty. Some were
apprehensive that the validity of a statute cutting off

such ancient branches of prerogative might hereafter be
called in question, especially if the root from which
they sprung, tenure in capite, should still remain. The
king's demands, too, seemed exorbitant. He asked

matters as should be assigned to them been." Fourth Inst 242. An elaborate

by the king, " as heretofore hath been argument In defence of the Jurisdiction

accustomed and used ;" which implies a may be found in Bacon. 11. 122. And
previous existence of some such juris- there are many papers on this subject

diction. It was pretended that the four In Cotton MSS. Vltelllus, 0. 1. The
counties of Hereford, Worcester, Glou- complaints of this enactment had begun
cester, and Salop were Included within in the time of Elizabeth. It was alleged

their authority as marches of Wales, that the four cotmtles had been reduced
This was controverted in the reign of from a very disorderly state to tranquil-

James by the Inhabitants of these coun- llty by means of the council's jnrisdio
ties ; and on reference to the twelve tlon. But if this were true. It did not
Judges, according to lord Coke, It was furnish a reason for continuing to ex-
resolved that they were ancient English elude them from the general privilege!

shires, and not within the jurisdiction of of the common law, after the necessity

the council of Wales; "and yet," he su»- had ceased. The king, however, wai
}oiiiS, " the commission was not after determined not to concede this poiut
nfbrmed in all noints as it ought to bavo Cftrte, ill 794.
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200,000^. as a yearly revenue over and above 100,000'.,

at which his wardships were valued, and which the

commons were content to give. After some days' pause

upon this proposition, they represented to the lords,

with whom, through committees of conference, the

whole matter had been discussed, that, if such a sum
were to be levied on those only who had lands subject

to wardship, it would be a burthen they could not en-

'! dure ; and that, if it were imposed equally on the king-

dom, it would cause more ofifence and commotion iu

the people than they could risk. After a good deal of

haggling, Salisbury delivered the king's final deter-

mination to accept of 200,000Z. per annum, which the

commons voted to grant as a full composition for abolish-

ing the right of wardship and dissolving the court that

,
managed it, and for taking away all purveyance ; with

some further concessions, and particularly that the

king's claim to lands should be bound by sixty years'

prescription. Two points yet remained, of no small

moment ; namely, by what assurance they could secure

themselves against the king's prerogative, so often held

up by court lawyers as something uncontrollable by
statute, and by what means so great an imposition should

be levied ; but the consideration of these was reserved

for the ensuing session, which was to take place in

October.* They were prorogued in July till that month,

having previously granted a subsidy for the king's im-

mediate exigencies. On their mooting again, the lords

began the business by requesting a conference with the

other house about the proposed contract. But it appeared

that the commons had lost their disposition to comply.

Time had boon given them to calculate the disproportion

of the terms, and the perpetual burthen that lands held

by knights' service must endure. They had reflected,

t<jo, on the king's prodigal humour, the rapacity of the

Scots in hia service, and the probability that this addi-

tional revenue would be wasted without sustaining the

national honour, or preventing future applications for

money. They saw that, after all the specious promises

by which they had been led on, no redress was to be

expected as to those grievances they had most at heart ;

* Cummoiw'JuumaU for 1610, iMMira. Hlit. iri4, Pt putt. Uoron, 1. 670. Wlo
Lonli' Journsli, 7Ui May, (!tp<jit. ParL wo<y* III 119, ctpoit.
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that the ecclesiastical courts would not be suffered to

lose a jot of their jurisdiction ; that illegal customs were
Btill to bo levied at the outports ; that proclamatjons
were still to be enforced like acts of parliament. ^^^.^

Great coldness accordingly was displayed in ofpariu-

their proceedings, and in a short time this dis-
^^'^^

tinguished parliament, after sitting nearly seven years,

was dissolved by proclamation/
It was now perhaps too late for the king, by any

jeform or concession, to regain that public character

esteem which he had forfeited. Deceived by of James,

an ovei-weening opinion of his own learning, which was
not inconsiderable, of his general abilities, which were
far from contemptible, and of his capacity for govern-
ment, which was very small, and confirmed in this

delusion by the disgraceful flattery of his courtiei-s and
bishops, he had wholly overlooked the real difficulties

of his position—as a foreigner, rather distantly con-
nected with the royal stock, and as a native of a hostile

and hateful kingdom come to succeed the most renowned
of sovereigns, and to grasp a sceptre which deep policy
and long experience had taught her admirably to

wield.''' The people were proud of martial glory ; ho
spoke only of the blessing of the peacemakers : they
abhorred the court of Spain ; he sought its friendship

:

they asked indulgence for scnapulous consciences ; ho
would bear no deviation from conformity : they writhed
under the yoke of the bishops, whose power he thought
necessary to his own—they were animated by a perse-

cuting temper towards the catholics ; he was averse to

' It appears by a letter of the king, noyed our health, wounded our reputa-
In Murden's State Papers, p. 813, that tion, emboldened all ill-natured people
some indecent allusions to himself in the encroached upon many of our privileges,

house of commons had irritated him: and plagued our people with their delays.—" AVherein we have misbehaved our- It only resteth now that you labour all

selves we know not, nor we can never yet you can to do that you think best to the
learn ; but sure we are we may say with repairing of our estate."

Bellarmin in his book, that in all the ^ "Your queen," says lord Thomas
lower houses these seven years past, espe- Howard, in a letter, "did talk of her
cially these two last sessions, Ego pun- subjects' love and good affection, and in

gor, ego carpor. Our fame and actions good truth slie aimed well; onr king
have been tossed like tennis-balls among talketh of his subjects' fear and sul:oe<y

them, and all that spite and malice durst tion, and herein I tliink he doth well to<fc

do to disgrace and Inflame us hath been as long as it holdeth good " Nugae Aiy
used. To be short, this if^wer nouso by tiquse, i. 395

their behaviour have penned .md an-
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extreme rigour : tliey had been used to the utmost fru-

gality in dispensing the public treasure ; he squandered
it on unworthy favourites : they had seen at least

exterior decency of morals prevail in the queen's court

;

they now heard only of its dissoluteness and extrava-

gance :
^ they had imbibed an exclusive fondness for the

common law as the source of their liberties and privi-

leges ; his churchmen and courtiers, but none more than
himself, talked of absolute power and the imprescriptible

rights of monarchy,'

James lost in 1611 his son prince Henry, and in 1612

P^^ the lord treasurer Salisbury. He showed little

lord regret for the former, whose high spirit and
Salisbury,

gj-g^t popularity aiforded a mortifying contrast,

especially as the young prince had not taken sufficient

pains to disguise his contempt for his father.'' Salisbury

was a very able man, to whom, perhaps, his contem-
poraries did some injustice. The ministers of weak and
wilful monarchs are made answerable for the mischiefs

they are compelled to suffer, and gain no credit for

those which they prevent. Cecil had made personal ene-

mies of those who had loved Essex or admired Raleigh,

as well as those who looked invidiously on his elevation.

It was believed that the desire shown by the house of

commons to abolish the feudal wardships proceeded in

a great measure from the circumstance that this ob-

noxious minister was master of the court of wards, an

i The court of James 1. was inoom- Ject to dUpute wbat a king can do, or gay

parably the most disgraceful sceuf of tliat a king cannot do this or that

profligacy which this country hoii ever King James's Worlcs, p. 667.

witnessed; equal to that of Cliarteii II. It is probable Uiat his familiar con-

in the laxity of female virtue, and with- vcrsation was full of this rhodomontado,

tmt any sort of parallel in tome other disgusting and contemptible fhim so

mpecti. Grow drunlccnncss is imputed wrctcliod a pedant, as well as ofTonsivo

•en to some of the ludlcs who acted In to tlie Indignant ears of those who knew
the court pageants, Nugoi Antlquat, i. and valued tlicir liberties. The story of

348, which Mr. Gilford, who seems nb- blKhops Nello and Andrews is fur too

•olut«Iy enraptured witli this ago and lU trite for repetition,

manners, might as well have remem- k Cart«', ill. 747. Birch's T.ife of P.

bcred. Life of lien Jonson, p. 331, &c. Henry, 406. Kochcster, tliree days after,

I'he king's iinidigallty is notorious. directed sir lliomos Kdmondes at Paris

> " It is atlielsm and blasphemy," he to conunenco a negotiation for a niarrlugv

•ys, in a speech mode in the stor-chani- belweon prince Charles and tlie seoonl

Dcr, 1616, " to dispute what God can dc ; daughter of the late king of France ; but

gixxl Christians content Uicnisclvi'S with the anibaMuulor luul more sense of d»
Ills will revealed In his word: so it Is rency, and declined to enter on sucb ao

fraomptlon and high eontempt is a sub all'a^r at that moment

y )
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office both lucrative and productive of much influence.

But he came into the scheme of abolishing it

with a readiness that did him credit. His cliief ^Suwof
praise, however, was his management of conti- ihe goyem

nental relations. The only minister of James's
™^°

cabinet who had been trained in the councils of Eliza-

beth, he retained some of her jealousy of Spain and of

her regard for the protestant interests. The court of

Madrid, aware both of the kings pusillanimity and of

his favourable dispositions, affected a tone in the con-

ferences held in 1604 about a treaty of peace which
Elizabeth would have resented in a very different

manner." On this occasion he not only deserted the

United Provinces, but gave hopes to Spain that he
might, if they persevered in their obstiixacy, take part

against them. Nor have I any doubt that his blind

attachment to that power would have precipitated him
into a ruinous connexion, if Cecil's wisdom had not
influenced his councils. During this minister's life our
foreign politics seem to have been conducted with as

much firmness and prudence as his master's temper
would allow ; the mediation of England was of consider-

able service in bringing about the great truce of twelve

" Winwood, vol. it. Carte, iii. 749. the catalogue of the Lansdowne manu
Watson's Hist of I'bilip III., Appendix, scripts in the Museum has thought fit not

J n some passages of this negotiation Cecil only to charge sir Michael Hicks with

may appear not waoUy to have deserved venality, but to add,—" It is certain that

the character I have given him for adher- articles among these papers contribute to

Ing to Elizabeth's principles of policy, justify very strong suspicions that neither

But he was placed in a difficult position, of the secretary's masters [lord Burleigh

not feeling himself secare of the king's and lord Salisbury] was altogether inno-

favour, which, notwithstanding his great cent on the score of corruption." Lansd.

previous services, that capricious prince. Cat. vol. xci. p. 45. This is much too

for the first year after his accession, strong an accusation to be brought for-

rather sparingly afforded ; as appears ward without more proof than appears,

from the Memoirs of Sully, i. 14, and It is absurd to mention presents of fat

Nugffi Antiquae, i. 345. It may be said bucks to men in power as bribes ; and
that Cecil was as little Spanish, just as rather more so to charge a man with

Walpole was as little Hanoverian, as the being corrupted because an attempt is

partialities of their respective sovereigns made to corrupt him, as the catalogue-

would permit, though too much so in maker has done in this place. 1 would
appearance for their own reputation. It not offend this respectable gentleman

;

is hardly necessary to observe that James but by referring to many of the Lans*

and the kingdom were chiefly indebted downe manuscripts I am enabled to sajr

io Cecil for the tranquillity that attended that he has travelled frequently out of hi«

the accessijn of the former to the thruiw. province, and substituted his coi^ecturei

will taks this opportunity of noticing for an analysis or abstract ot the doca-

iut the iMmed ;md worthy compiler of ment before bini.
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years between Spain and Holland in 1 609 ; and in the
dispute which sprang up soon afterwards concerning the
succession to the duchies of Cleves and Juliers, a dispute
which threatened to mingle in arms the catholic and pro-
testant parties throughout Europe," our councils were
full of a vigour and promptitude unusual in this reign,

nor did anything but the assassination of Henry IV.
prevent the appearance of an English army in the
Netherlands. It must at least be confessed that the
king's affairs, both at home and abroad, were far worse
conducted after the death of the Earl of Salisbury than
before."

The administration found an important disadvantage,
about this time, in a sort of defection of sii-

M^^^'' Edward Coke (more usually called lord Coke),
from the chief-justicc of the king's bench, from the side

of prerogative. He was a man of strong though
narrow intellect; confessedly the greatest master of
English law that had ever appeared, but proud and
overbearing, a flatterer and tool of the court till he had
obtained his ends, and odious to the nation for the bnital
manner in which, as attorney-general, he had behaved
towards sir W^alter Ealeigh on his trial. In raising him
to the post of chief-justice the council had of course
relied on finding his unfathomable stores of precedent
subservient to their purposes. But, soon after his pro-
motion, Coke, from various causes, began to steer a more
independent course. He was little formed to endure a
competitor in his own profession, and lived on ill terms
both with the lord chancellor Egerton, and with the
attorney-general, sir Francis Bacon. The latter had
long been his rival and enemy. Discountenanced by

" A groat part of Wlnwood'i third elector of Uraiidpiiburg, the chief pro
Tclumo relates to thU bUHliicsB, which, a» tentant competitor.

U well known, attrmtcd a prodlRloui " Winwood, vols. il. and ill. po/isim.

decree of attention throughout Kurope, nirrli, that accurate master of tliia piirt

Tb« question, aa Winwood wrote to Salli- of Ktinllnh history, has done Justice ta

bnry, wa« "not of the iticcetdon of RiillKtuiry'H dmrnctcr. NogotlatlonH of

Clevetand Jnllert, hut whether the bouie Kdni»n<lcK, p. 'Ml. Miss Ailciii, Iimkiug
of Auatrta and tlio church of Rome, both to his want of conKtitutionuI ininciplc, •
now on tlM wane, iball recover their more unfavourable, and in that respect
Iwtre ud greatneM in these parts of Justly : but whot statesmon of that ago
tCarope." P. 378. Jamrs wlnlicd to Imvo Willi ready to admit the new creed of par.

(iM right raferred to bis arbitration, and llanienlary control over the exeruttro
wooU faav* deoldid In favour o' the governmnnt? Memoirs of Jamos, i. 39(
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Elizabeth, who, against the impoitunity of Lssex, had
raised Coke over his head, that great and- aspiring genius

was now high in the king's favour. The chief-justice

affected to look down on one as inferior to him in know-
ledge of our municipal law, as he was superior in all

other learning and in all the philosophy of jurisprudence.

And the mxitual enmity of these illustrious men never
ceased till each in his turn satiated his revenge by
tho other's fall. Coke was also much offended by the

attempts of the bishops to emancipate their ecclesiastical

courts from the civil jurisdiction. I have already men-
tioned the peremptory tone in which he repelled Ban-
croft's Articuli Cleri, But as the king and some of the

council rather favoured these episcopal pretensions, they
were troubled by what they deemed his obstinacy, and
discovered more and more that they had to deal with a

most impracticable spirit.

It would be invidious to exclude from the motives
that altered lord Coke's behaviour in matters of prero-

gative his real affection for the laws of the land, which
novel, systems, broached by the churchmen and civilians,

threatened to subvert.'' In Bates's case, which seems to

have come in some shape extra-judicially before him, ho
had delivered an opinion in favour of the king's right to

impose at the outports ; but so cautiously guarded, and
bottomed on such different groimds from those taken by
the barons of the exchequer, that it could not be cited

in favour of any fresh encroachments.'' lie now per-

P " On Sunday, before the king's going admiralty] was as good a man as Coke

;

to Newmarlcet (wliich was Sunday last my lord Coke having then, by way of

was a se'nnight), my lord Coke and all exception, used some speech against sit

thejudgesof the common law were before Thomas Crompton. Had not my lord

his majesty to answer some complaints treasurer, most humbly on his knee, used
made by the civil lawyers for the general many good words to pacify his mt^esty.

granting of prohibitions. I heard that and to excuse that whict had been spoken,

the lord Coke, amongst other offensive it was thought his highness would have
speech, should say to his majesty that his been much more offended. In the conclu«

highness was defended by his laws. At sion, his m^esty, by means of my lord

which saying, with other speech then treasurer, was well pacified, and gave a
used by tlie lord Coke, his majesty was gracious countenance to all the other

very much offended, and told him he judges, and said he would maintain th«

poke foolishly, and said that he was not common law." Lodge, iii. 364. Thii

defended by bis laws, but by God ; and letter is dated 25th November, 1608

o gave the lord Coke, iu other words, a which shows how early Coke had -egna

very sharp reprehension, both for that to give offence by his zeal for the law.

and other things; and withal told him "J 12 Reports. In his Second Institute.

(j»it sir Thomas Crompton (Judre of the p. 57, written a good deal latei, hecppat^
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fonned a great service to his country. The practice of

luegai pro- issuing proclamations, by way of temporary
ciamaUoDs. regulation indeed, but interfering with tho
subject's liberty, in cases unprovided for by parliament,
had grown still more usual than under Elizabeth. Coke
was sent for to attend some of the council, who might
perhaps have reason to conjecture his sentiments, and it

was demanded whether the king, by his proclamation,
might prohibit new buildings about London, and whether
lie might prohibit the making of starch from wheat.
This was during the session of parliament in 1610, and
with a view to what answer the king should make to

the commons' remonstrance against these proclamations.
Coke replied that it was a matter of great importance,
on which he would confer with his brethren. "The
chancellor said that every precedent had first a com-
mencement, and he would advise the judges to maintain
the power and prerogative of the king; and in cases

wherein there is no authority and precedent, to leave it

to the king to order in it according to his wisdom and
for the good of his subjects, or otherwise the king would
be no more than the duke of Venice ; and that the king
was so much restrained in his prerogative that it was to

be feared the bonds would be broken. And the lord
privy-seal (Northampton) said that the physician was
not always bound to a precedent, but to apply his medi-
cine according to the quality of the disease ; and all

concluded that it should be necessary at that time tc

confirm the king's prerogative with our opinions, al-

though that there were not any fonner precedent or
authority in law, for every precedent ought to have a
commencement. To which I answered, that true it is

that every precedent ought to have a commencement

;

but, when authority and precedent is wanting, there
is need of great consideration before that anything of

novelty shall be established, and to provide that this be
not against the law of the land ; for I said that the king
cannot change any part of the common law, nor create

any offence by his proclamation which was not an
offence before, without parliament. But at this time 1

only desired to have a time of consultation and confer-

in • rtry dlfferpnt mnnner of Ratmi'ii court jf excbcquor to bo contrary %
MM, and dedarai th* Judgmont »r tlin Uw
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ence with my brothers." This was agreed to by the

council and three judges, besides Coke, appointed to

consider it. They resolved that the king, by his pro-

clamation, cannot create any offence which was not one

before ; for then he might alter the law of the land in a

high point ; for if he may create an offence where none

is, upon that ensues fine and imprisonment. It was
also resolved that the king hath no prerogative but what

the law of the land allows him. But the king, for the

prevention of offences, may by proclamation admonish
all his subjects that they keep the laws and do not

offend them, upon punishment to be inflicted by the

law ; and the neglect of such proclamation, Coke says,

aggravates the offence. Lastly, they resolved that, if an
offence bo not punishable in the star-chamber, the pro-

hibition of it by proclamation cannot make it so. After

this resolution, the report goes on to remark, no pro-

clamation imposing fine and imprisonment was made.'

By the abrupt dissolution of parliament James was
left nearly in the same necessity as before : their subsidy

being by no means sufficient to defray his ex- ^^^^ ^_
penses, far less to discharge his debts. He had sorted to iu

frequently betaken himself to the usual re- 11*^^1^
source of applying to private subjects, espe- meeUng of

cially rich merchants, for loans of money. *^ *»«°^

* 12 Reports. There were, however, had caused, redouuded to their honour.

several proclamations afterwards to forbid The king's comparison of them to ships

building within two miles of I^ndon, ex- in a river and in the sea is well known
cept un old foundations, and in tliat catie Still, iu a constitutional point of view, we
only with brick or stone, under penalty may be startled at proclamations com-
of being proceeded against by the attor- maiiding them to return to their country

ncy-general iu the star-chamber. Kymer, houses, and maintain hospitality, on
xvii. 107 (161M), 144 (1619), 607 (1624). pain of condign pimishmciit. Kymer,
Ijondon nevertheless increased rapidly, xvi. 517 (1C04); xvii. 417 (1622), 633

which was by means of licences to build ; (1624).

tno prohibition being in this, as in many I neglected, in the first chapter, the

ether cases, enacted chiefly tor the sake reference I had made to an important

of the dispensations. dictum of the judges in the reign of Mary
lames made use of proclamations to which is decisive as to the legal character

iiifringe personal liberty in another re- of proclamations even in the midst of the

spect. He disliked to see any country Tudor period. " The king, it is said, may
gentleman come up to London, where, it make a proclamation, quoad terroreui

must be confessed, if we trust to what populi, to put them in fear of his di»>

those proclamations assert and the me- pleasiu°e, but not to impose any fine, for

moirs of the age confirm, neither their felture, or imprisonment ; for no proclu-

own behaviour, nor that of their wives mation can make a new law, but only

•nd daughters, who took the worst means confirm and ratify au ancient one." Lmii-

ot repairing the ruiu their extiavagance son's Reports, 20.

VOL. i. Z
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These loans, which bore no interest, and for the re-

payment of which there was no security, disturbed the
prudent citizens, especially as the council used to solicit

them with a degree of importunity at least bordering on
compulsion. The house of commons had in the last

session requested that no one should be bound to lend

money to the king against his will. The king had
waswered that he allowed not cf any precedents from the

time of usurping or deqaying princes, or people too bold

and wanton ; that he desired not to govern in that com-
monwealth where the people should be assured of every-

thing and hope for nothing, nor would he leave to pos-

terity such a mark of weakness on his reign
; yet, in the

matter of loans, he would refuse no reasonable excuse.'

Forced loans or benevolences were directly prohibited

by an act of Richard III., whose laws, however the court

might sometimes throw a slur upon his usurpation, had
always been in the statute-book. After the dissolution

of 1610, James attempted as usual to obtain loans; but
the merchants, grown bolder with the spirit of the times,

refused him the accommodation." He had recourse to

another method of raising money, unprecedented, I

believe, before his reign, though long practised in

France, the sale of honours. He sold several peerages
for considerable sums, and created a new order of here-

ditary knights, called baronets, who paid lOOOZ. each for

their patents."

Such resources, however, being evidently insufficient

and temporary, it was almost indispensable to try once
more the temper of a parliament. This was strongly

urged by Bacon, whose fertility of invention rendered
him constitutionally sanguine of success. He Hubmitted
to the king that there were expedients for more judi-

ciously managing a house of commons, than Cecil, upon
whom ho was too willing to throw blame, had done v\dth

Wlnwond, 111. 193. it ie«mii) to receive Icniglitliood, or to

" CarU', 111. 805. pay a compoaltion. KymOT, xvl. 63u.

' 'I'hc number of thMfl wu intended to The o)i|i>(-t of this was of course to ralsxt

to two hundred, but only ninety-three money from those who thouRht the Im-

pnti-ntx were sold in tlio first six yean, nour troublcsorao and rxponsivc, l>ut

LiiiKanl, Ix. 203, from Somers Tracts, such as choso to appear rould not be re-

in the tlmt |iart of tats reipi be hod fused ; and this accounts for his having
•vnllml himself of an old feudal rcsonrer, mnde many liundred knJRlitK In tlio first

calling on all who held 40{. a year In year of hU reign. llKTit'a Life of

clilvalry (wbethtr of the evown or not, ai Jaues, 99.
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the last ; that some of those who had beeu most forward in

opposing were now won over, such as Neville, Yelverton,

Hyde, Crew, Dudley Digges ; that much might be done
by forethought towards filling the house with well-

affected persons, winning or blinding the lawyers,

whom he calls "the literao vocales of the house," and
drawing the chief constituent bodies of the assembly,

the country gentlemen, the merchants, the courtiers, to

act for the king's advantage ; that it would be expedient

to tender voluntarily certain graces and modifications of

the king's prerogative, such as might with smallest in-

jury be conceded, lest they should be first demanded,
and in order to save more important points/ This advice

was seconded by sir Henry Neville, an ambitious man,
who had narrowly escaped in the queen's time for having
tampered in Essex's conspiracy, and had much promoted
the opposition in the late parliament, but was now seek-

ing the post of secretary of state. He advised the king,

in a very sensible memorial, to consider what had been
demanded and what had been promised in the last

session, granting the more reasonable of the commons'
requests, and performing all his own promises ; to avoid
any speech likely to excite irritation ; and to seem con-

fident of the parliament's good affections, not waiting to

be pressed for what he meant to do.* Neville, and others

who, like him, professed to understand the temper of the
commons, and to facilitate the king's dealings under-

with them, were called undertakers.* This cir- ^^'^^^

cumstance, like several others in the present reign, is

curious, as it shows the rise of a systematic parliamen-
tary influence, which was one day to become the main-
spring of government.

Neville, however, and his associates, had deceived the
courtiers with promises they could not realise. It was
resolved to announce certain intended graces in the

speech from the throne : that is, to declare the king's

readiness to pass bills that might remedy some grievances
and retrench a part of his prerogative. These proffered

amendments of the law, though eleven in number, failed

altogether of giving the content that had been fully ex-
poct«d. Except the repeal of a strange act of Henry
VlII., allowing the king to make such laws as he should

? JIfS. Penes autorem. » Carte, iv. 17 " Wilson, in Kennet, 11. 696.

z 2
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tliink fit for tlie principality of Wales Witholit cousent of

parKament,'' none of them could perhaps be reckoned of

any constitutional importance. In all domanial and fiscal

causes, and wherever the private interests of the crown
stood in competition with those of a subject, the former
enjoyed enormous and superior advantages, whereof what
is strictly called its prerogative was principally composed.
The terms of prescription that bound other men's right,

the rules of pleading and procedure established for the

sake of truth and justice, did not in general oblige the

king. It was not by doing away a very few of these

invidious and oppressive distinctions that the crown
could be allowed to keep on foot still more momentous
ParUament abuses. The commons of 1614 accordingly
of 1614. -went at once to the characteristic grievance of

this reign, the customs at the outports. They had grown
so confident in their cause by ransacking ancient records,

that an unanimous vote passed against the king's right of

imposition ; not that there were no courtiers in the house,

but the cry was too obstreperous to be withstood." They
demanded a conference on the subject with the lords, who
preserved a kind of mediating neutrality throughout this

reign.** In the course of their debate, Noylo, bishop of

Lichfield, threw out some aspersion on the commons.
They were immediately in a flame, and demanded repa-

i-ation. This Neyle was a man of indifferent character,

and very unpopular from the share he had taken in the
earl of Essex's divorce, and from his severity towards the

puritans ; nor did the house fail to comment upon all his

faults in their debate. Ho had, however, the prudence
to excuse himself ("with many tears," as the Lords'

Journals inform us), denying the most ofiensivo words

b ThU act (34 H. VIII. c. 26) w«» re- and Sandys answered him very properly,

pealed a few year* afterwards. 31 J. I. <* The Judges, having been called upon
c. 10. by tlio hodsc of lords to dollvcr their

" Commons' Journals, 466, 472. 481, opinions on the suttjcct of traiioslUons,

4H«. Sir Henry Wotton at length niut- previous to Uie intended conference, re-

tered tnmcthlng in favour of the prero- quested, by the mouth of chief Justice

iPiUve of laying impositions, as hclonging Coke, to bo excused. TliU was probably a

t0 beradltary, though not to elective, disappoliitmerit to lord chancellor Kgcr-

prlooea. id. 4S3. This eitly argument ton, who moved to consult tbeni, mid

ia ODijr worth notice as a proof what proi«uil(>d from Coke's disllko to liliii

vrmraooa notioiu of govenmicnt were and to the court. It iriUu'nd the huusu

I Imbibed fWim an intercourse to derltnc the conference a^aIs' Jol4^

with foreign natiooa. Dudley Diggoa iials, 33rd May.
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imputed to him ; and the ^ifair went no farther.' This
ill-humour of the commons disconcerted those who had
relied on the undertakers. But as the secret of these

men had not been kept, their project considerably aggra-

vated the prevailing discontent.' The king had posi-

tively denied in his first speech that there were any
such undertakers; and Bacon, then attorney-general,

lauglied at the chimerical notion that private men
should undertake for all the commons of England.*
That some persons, however, had obtained that name at

court, and held out such promises, is at present out of

doubt; and indeed the king, forgetful of his former
denial, expressly confessed it on opening the session of

1621.

Amidst these heats little progress was made ; and no
one took up the essential business of supply. The king
at length sent a message requesting that a supply might
be granted, with a threat of dissolving parliament unless

it were done. But the days of intimidation were gone
by. The house voted that they would first proceed with
the business of impositions, and .postpone supply till

their grievances should be redressed.'' Aware
of the impossibility of conquering their reso- wiSut
lution, the king carried his measure into efiect p«*^°k •

by a dissolution.' They had sat about two
months, and, what is perhaps unprecedented in our his-

tory, had not passed a single bill. James followed up
this strong step by one still more vigorous. Several
members, who had distinguished themselves by warm
language against the government, were arrested after the
dissolution, and kept for a short time in custody ; a mani-
fest violation of that freedom of speech, without which no
assembly can be independent, and which is the stipulated
privilege of the house of commons.''

* Ijords' Journals, May 31. Commons' of the law of nations.

Journals, 496, 498. i It is said that, previously to taking
' Carte, iv. 23. Neville's memorial, this step, the king sent for the commons,

above mentioned, was read in the house, and tore all their bills before their faces
May 14. in the banqueting-house at Whitehall.

8 Carte, iv. 19, 20. Bacon, I. 695. lyisraell's Character of James, p. 158.
C. J. 462. on the authority of an onpublisaed

h C. J. 506. Carte, 23. This writer letter,

absurdly defends the prerogative of lay- k Carte. Wilson. Camden's AntuU
\f}$ impositions on merchandise as part ol Jho^ J. fin Kennet, ii 643).
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Tt -was now evident that James could never expect to

Beaevo- be on terms of harmony with a parliament, unless
lecoes.

\yj surrendering pretensions which not only were
in his eyes indispensable to the lustre of his monarchy,
but from which he derived an income that he had no
means of replacing. He went on accordingly for six

years, supplying his exigencies by such precarioTis re-

sources as circumstances might furnish. He restored the

towns mortgaged by the Dutch to Elizabeth on payment
of 2,700,000 florins, about one third of the original debt.

The enormous fines imposed by the star-chamber, though

seldom, I believe, enforced to their utmost extent, must
have considerably enriched the exchequer. It is said by
Carte that some Dutch merchants paid fines to the

amount of 133,O00Z. for exporting gold coin." But still

greater profit was hoped from the requisition of that more
than half involuntary contribution, miscalled a benevo
lence. It began by a subscription of the nobility and
principal persons about the court. Letters were sent

written to the sheriffs and magistrates, directing them
to call on people of ability. It had always been supposed

doubtful whether the statute of Eichard III. abrogating
" exactions, called benevolences," should extend to volun-

tary gifts at the solicitation of the crown. The language

used in that act certainly implies that the pretended

benevolences of Edward's reign had been extorted against

the subjects' will
;
yet if positive violence were not em-

ployed, it seems difficidt to find a legal criterion by
which to distinguish the effects of willing loyalty from

those of fear or shame. Lord Coke is said to have at first

declared that the king could not solicit a benevolence

from his subjects, but to have afterwards retracted his

opinion and pronounced in favour of its legality. To this

second opinion he adheres in his Reports." While this

business was pending, Mr, Oliver St, John wrote a letter

to the mayor of Marlborough, explaining his reasons for

declining to contribute, founded on the several statutes

which he doomed applicable, and on the impropriety of

particular men opposing their judgment to the commons
m parliament, who had refused to grant any subsidy,

This argument, in itself exasperating, he followed up by

«3mewliat blunt obsenrations on the king. His lettw

" Otfto, Ir. ae* * 13 Itoporti, 110.
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came under the consideration of the star-chamber, wher»
the offence having been severely descanted upon by the
attorney-general, Mr. St, John was sentenced to a fine

of 5000Z. and to imprisonment during pleasure."

Coke, though still much at the coimcil-board, was re-

garded with increasing dislike on accoimt of his Prosecuuon

imcompromising humour. This he had occasion **' P«acham.

to display in perhaps the worst and most tjTonnical act
of king James's reign, the prosecution of one Peacham, a
minister in Somersetshire, for high treason. A sermon
had been found in this man's study (it does not appear
what led to the search) , never preached, nor, if judge
Coke is right, intended to be preached, containing such
sharp censures upon the king, and invectives against the
government, as, had they been published, would have
amounted to a seditious libel. But common sense re-

volted at construing it into treason xmder the statute of
Edward III., as a compassing of the king's death. James,
however, took it up with indecent eagerness. Peacham
was put to the rack, and examined upon various interro-
gatories, as it is expressed by secretary Winwood, " before
torture, in torture, between torture, and after torture."
Nothing could be drawn from him as to any accomplices,
nor any explanation of his design in writing the sermon

;

which was probably but an intemperate effusion, so com-
mon among the puritan clergy. It was necessary there-
fore to rely on this as the overt act of treason. Aware
of the difficulties that attended this course, the king di-
rected Bacon previously to confer with the judges of the
king's bench, one by one, in order to secure their deter-
mination for the crown. Coke objected that " such parti-
cular, and, as he called it, auricular taking of opinions
was not according to the custom of this realm."'' The
other three judges, having been tampered with, agreed
to answer such questions concerning the case as the king
might direct to be put to them

;
yielding to the sophism

that every judge was bound by his oath to give counsel
to his majesty. The chief-justice continued to maintain
his objection to this separate closeting of judges; yet,

" state Trials, ii. 889. i cannot at present quote my authority.
P There had, however, been instances In a former age the judges had refusM

of it, as in sir Walter Raleigh's case, to give an extra-judicial answer to the
Lodge, liL 112, 173 ; and I have found king. Lingard, v. 382, from the Yeor-
prwl's of it in the queen's reign ; tlioiish IkwIs, Paach. 1 H. Vll. 15. Triu. 1.
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finding himself abandoned by his colleagues, consented

to give answers in writing, which seem to have been

merely evasive. Peacham was brought to trial, and

found gvdlty, but not executed, dying in prison a few

months after.''

It was not long before the intrepid chief-justice in-

Dispnte curred again the council's displeasure. This
about the ju- will require, for the sake of part of my readers,

thea)urtof some little previous explanation. The equi-
ciiaucery. table jurisdiction, as it is called, of the court of

chancery appears to have been derived from that exten-

sive judicial power which, in early times, the king's

ordinary council had exercised. The chancellor, as one

of the highest officers of state, took a great share in the

council's business ; and when it was not sitting, he had
a court of his own, with jurisdiction in many important

matters, out of which process to compel appearance of

parties might at any time emanate. It is not unlikely

therefore that redress, in matters beyond the legal pro-

vince of the chancellor, was occasionally given through

the paramount authority of this court. We find the

council and the chancery named together in many re-

monstrances of the commons against this interference

with private rights, from the time of Eichard II. to that

of Henry VI. It was probably in the former reign that

the chancellor began to establish systematically his pecu-

liar restraining jurisdiction. This originated in the prac-

tice of feoffments to uses, by which the feofiee, who had
legal seisin of the land, stood bound by private engage-

ment to suffer another, called the cestui que use, to en-

joy its use and possession. Such fiduciary estates were
well known to the Roman jurists, but inconsistent with
the feudal genius of our law. The courts of justice

gave no redress, if the feoffee to uses violated his trust

1 SlAto TrUIi, il. 869. Bacon, il. 483, killcl by any ono, which kllllug would
Ace. Dulryrnple'i Mimorlali of Jameil. ncit l)o murder, being Uiu execution u(
rol, , p. 66 Some other very ui^uBtl- the luprvnio icnUince of tlio jHipo j" •
iUUIe conRtnictiunM of iliu law of treoaon podltiun vrry atrocioug, but not ainount^
t<<ok pU<« In thU rflgn. Thomua Owen ing to trcaaon. Slate 'I'riaU, 11. H79.
wi* Indicted anil found guilty, utider the And WllUmmt, another papist, wa« con-
•Utute of f^lward HI., for aoylng that vloted of treMou, by a gtiU more violent
" the king, being Cxeoilliniinlc»to<l (i. e. itroldi of law, for writing n bimk pro*
if bn ahould b<! excommtmioated) by the dkilMK tho king's d«atl| in (,1m ycnr lOXl-
pr|c, ipliflit be |«wruUv dcpu^<d 41x1 Id- lotti.
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by detaining the land. To remedy this, an ecclesiastical

chancellor devised the writ of subpoena, compelling him
to answer upon oath as to his tmst. It was evidently

necessary also to restrain him from proceeding, as he
might do, to obtain possession ; and this gave rise to

injunctions, that is, prohibitions to sue at law, the viola-

tion of which was punishable by imprisonment as a con-

tempt of court. Other instances of breach of trust oo

curred in personal contracts, and cases also wherein,

without any trust, there was a wrong committed beyond

the competence of the courts of law to redress ; to all

which the process of subpoena was made applicable.

This extension of a novel jurisdiction was partly owing
to a fundamental principle of our common law, that a

defendant cannot be examined ; so that, if no witness or

written instrument could be produced to prove a de-

mand, the plaintiff was wholly debarred of justice : but

in a still greater degree to a strange narrowness and
scrupulosity of the judges, who, fearful of quitting the

letter of their precedents, even with the clearest analo-

gies to guide them, repelled so many just suits, and set

up rules of so much hardship, that men were thankful

to embrace the relief held out by a tribunal acting in a

more rational spirit. This error the common lawyers
began to discover in time to resume a great part of their

jurisdiction in matters of contract, which would other-

wise have escaped from them. They made too an appa-
rently successful effort to recover their exclusive autho-

rity over real property, by obtaining a statute for turn-

ing uses into possession ; that is, for annihilating the
fictitious estate of the feoffee to uses, and vesting the

legal as well as equitable possession in the cestui que
use. But this victory, if I may use such an expression

(since it would have freed them, in a most important
point, from the chancellor's control), they threw away by
one of those timid and narrow constructions which had
already turned so much to their prejudice ; and they per-

mitted trust estates, by the introduction of a few more
words into a conveyance, to maintain their ground,
contradistinguished from the legal seisin, under the pro-

tection and guarantee, as before, of the courts of equity.

The particular limits of this equitable jurisdiction

were a« yet exceedingly indefinite. The chanceUors
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were generally prone to extend them ; and being at the

same time ministers of state in a government of very
arbitrary temper, regarded too little that course of prece-

dent by which the other judges held themselves too

strictly bound. The cases reckoned cognizable in chan-

cery grow silently more and more numerous ; but with
little overt opposition from the courts of law till the time

of sir Edward Coke. That great master of the common law
was inspired not only with the jealousy of this irregular

and encroaching jurisdiction which most lawyers seem
to have felt, but with a tenaciousness of his own dignity,

and a personal enmity towards Egerton, who held the

great seal. It happened that an action was ti-ied before

him, the precise circiunstances of which do not appear,

wherein the plaintiff lost the verdict in consequence of

one of his witnesses being artfully kept away. He had
recourse to the court of chancery, filing a bill against the

defendant to make him answer upon oath, which he re-

fused to do, and was committed for contempt. Indict-

ments were upon this preferred, at Coke's instigation,

against the parties who had filed the bill in chancery,

their coimsel and solicitors, for suing in another court

after judgment obtained at law ; which was alleged to be
contrary to the statute of prpemtmire. But the grand
jury, though pressed, as is said, by one of the judges,

threw out those indictments. The king, already incensed

with Coke, and stimulated by Bacon, thotight tliis too

great an insidt upon his chancellor to bo passed over.

He first directed Bacon and others to search for prece-

dents of cases where relief had been given in chancery
after judgment at law. They reported that there was a

series of such precedents from the time of Henry VIII.

:

and some where the chancellor had entertained suite

even after execution. The attorney-general was directed

to proseouto in the star-chamber those who had preferred

the indictments ; and as Coke had not boon ostensibly im-
plicatxid in the busine.ss, the king contented himself with
milking an order in the council-book, declaring the chan-
oollor not to have exceeded his jurisdiction.

The chief-justice almost at the samo time gave another

OhMtofcom- provocation, which exposed liim more directly
lumdonu. ^ ^^ oourt's resentment. A oause happened to

Bacon U. 600 Sit, 59KL Cra .T«o. 336, 34X
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V)e argued in the court of king's bench, wherein the va-

lidity of a particular grant of a benefice to a bishop to be
held in commendam, that is, along with his bishopric,

came into question ; and the counsel at the bar, besides

the special points of the case, had disputed the king's

general prerogative of making such a grant. The king,

on receiving intormation of this, signified to the chief-

justice, through tlie attorney-general, that he would not
have the court proceed to judgment till he had spoken
with them. Coke requested that similar letters might bo
written to the judges of all the courts. This having been
done, they assembled, and, by a letter subscribed with
all tbeir hands, certified his majesty that they were
bound by their oaths not to regard any letters that might
come to them contrary to law, but to do the law notwith-
standing ; that they held with one consent the attorney-

general's letter to be contrary to law, and such as they
could not yield to, and that they had proceeded accord-

ing to their oath to argue the cause.

The king, who was then at Newmarket, returned an-

swer that he would not suffer his prerogative to be
wounded, under pretext of the interest of private per-

sons ; that it had already been more boldly dealt with
in Westminster Hall than in the reigns of preceding
princes, which popular and unlawful liberty he would no
longer endure ; that their oath not to delay justice was
not meant to prejudice the king's prerogative ; conclud-

ing that out of his absolute power and authority royal he
commanded them to forbear meddling any farther in the

cause till they should hear his pleasure from his own
mouth. Upon his return to London the twelve judges

appeared as culprits in the council-chamber. The king
set forlh their misdemeanours, both in substance and in

the tone of their letter. He observed that the judges
ought to check those advocates who presume to argue
against his prerogative; that the popular lawyers hadf
been the men, ever since his accession, who had trodden

|
in all parliaments upon it, though the law could never i

be respected if the king were not reverenced ; that he
had a double prerogative—whereof the one was ordinary
and had relation to his private interest, which might be
and was every day disputed in Westminster Hall ; the

other was of a higher nature, referring to bis supreme
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Mid imperial power and sovereignty, "wLicli ought not to

be disputed or handled in vulgar argument ; but that of

late the courts of common law are gi'own so vast and
transcendent, as they did both meddle with the king's

prerogative, and had encroached upon all other courts

of justice. He commented on the form of the letter, as

highly indecent ; certifying him merely what they had
done, instead of submitting to his princely judgment
what they should do.

After this harangue the judges fell upon their knees,

and acknowledged their error as to the form of the letter.

But Coke entered on a defence of the substance, main-
taining the delay required to be against the law and
tlieir oaths. The king reqxiired the chancellor and attor-

ney-general to deliver their opinions ; which, as may be
supposed, were diametrically opposite to those ofthe chief-

justice. These being heard, the following question was
put to the judges : Whether, if at any time, in a case

depending before the judges, his majesty conceived it to

^ concern him either in power or profit, and thereupon

required to consult with them, and that they should stay

proceedings in the mean time, they ought not to stay ac-

cordingly? Tliey all, except the chief justice, declared

that they woxdd do so, and acknowledged it to be their

duty ; Hobart, chief-justice of the common-pleas, adding

that he would ever trust the justice of his majesty's

commandment. But Coke only answered that, when the

case should arise, ho would do what should be fit for a

judge to do. The king dismissed them all with a com-
mand to keep the limits of their several courts, and not

to suffer his prerogative to be wounded ; for he well

knew the true and ancient common law to be the most
favourable to kings of any law in the world, to which law
he advised them to apply their studies.'

The behaviour of the judges in this inglorious conten-

tion was such as to deprive thom of every shadow of that

confidence which ought to be reposed in their integrity.

Hobart, Doddridge, and several more, were men of mucli

consideration for learning ; and their authority in ordi-

nary matters of law is still held high. But, having been

n«c(in, II. 617, ftc Carte, Iv. 3S. tlvo aa much wounded if it be publicly

BloKraph. Brit, art CoKM. The kltiR dl»put*<l >ipor ax If any aenUiiKit wq(«

Uili the Judijn (m thcniKht bit prrroga ((Ivcn ngnlnot hU
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induced by a sense of diitj, or through the ascendancy

that Coke had acquired over them, to make a show of

withstanding the court, they behaved like cowardly

rebels who surrender at the first discharge of cannon

;

and prostituted their integrity and their iame, through

dread of losing their offices, or rather, perhaps, of incur-

ring the unmerciful and ruinous penalties of the star-

chamber.
The government had nothing to fear from such re-

creants ; but Coke was suspended from his office, and
not long afterwards dismissed. ' Having, however, for-

tunately in this respect, married his daughter to a brother

of the duke of Buckingham, . he was restored in about
three years to the privy coimcil, where his great expe-

lience in business rendered him useful ; and had the satis-

faction of voting for an enormous fine on his enemy the

earl of Suffolk, late high-treasurer, convicted in the star-

chamber of embezzlement." In the parliament of 1621,

and still more conspicuously in that of 1628, he became,
not without some honourable inconsistency of doctrine

as well as practice, the strenuous asserter of liberty on
the principles of those ancient laws which no one was
admitted to know so well as himself; redeeming, in an
intrepid and patriotic old age, the faults which we can-

not avoid perceiving in his earlier life.

The unconstitutional and usurped authority of the star-

chamber over-rode every personal right, though
an assembled parliament might assert its gene- p^'^^g,
ral privileges. Several remarkable instances in "[ ^^ ^^•

history illustrate its tyranny and contempt of all

known laws and liberties. Two puritans, having been
committed by the high commission court for refusing
the oath ex-officio, employed Mr. Fuller, a bencher of

Gray's Inn, to move for their habeas corpus ; which he
did on the ground that the high commissioners were not
empowered to commit any of his majesty's subjects to

prison. This being reckoned a heinous offence, he was
himself committed, at Bancroft's instigation (whether by
the king's personal warrant, or that of the coimcil-board,

t See D'Israeli, Character of James I. Kennet, voL ii. Wilson, ibid. 704, 705.

p. 125. He was too much affected by Bacon's Works, ii. 574. The fine im-
fa (8 dismissal from o£Bce. txised waa 30,000L ; Coke voted M
^

" Camden's AunaU of James I. In ino.OOOl.
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does not appeax), and lay in gaol to the day of his death

;

the archbishop constantly opposing his discharge, for

which he petitioned.* AVhitelock, a barrister and after-

wards a judge, was brought before the star-chamber o i

the charge of having given a private opinion to his client,

that a certain commission issued by the crown was ille-

gal. This was said to be a high contempt and slander of

the king's prerogative. But, after a speech from Bacon
in aggravation of this offence, the delinquent was dis-

charged on a humble submission.'' Such, too, was the

fate of a more distinguished person on a still more pre-

posterous accusation. Selden, in his History of Tithes,

had indirectly weakened the claim of divine right, which
the high-church faction pretended, and had attacked the

argiunent from prescription, deriving their legal institu-

tion from the age of Charlemagne, or even a later era.

Not content with letting loose on him some stanch pole-

mical writers, the bishops prevailed on James to summon
the author before the council. This proceeding is as

much the disgrace of England as that against Galileo

nearly at the same time is of Italy. Selden, like the

groat Florentine astronomer, bent to the rod of power,

and made rather too submissive an apology for entering

on this purely hist<jrical discussion.'

Every generous mind must reckon the treatment of

Arabella Arabella Stuart among the hard measures of
Stuart. despotism, even if it were not also grossly in

violation of ]*]nglish law. Exposed by her high descent

and ambiguous pretensions to become the victim of am-
bitious designs wherein she did not participate, that lady

may be added to the sad list of royal sufferers who have
envied the lot of humble birth. There is not, as I be-

lieve, the least particle of evidence that she was engaged
in the intrigues of the catholic party to place her on the

throne. It was, however, thought a necessary precaution

to put her in confinement a short time before the queen's

deatli.' At the trial of Raleigh she was present; and
Cecil openly acquitted her of any share in the conspi-

racy.'' She enjoyed afterwards a pension from the king,

* rnllei'i Cbnrch Hht 66. Ne«l, 1. Biographta BrlU

iSt. \Mki. Hi- M*. ' Carte, Hi. 698,

' flutfl rrialu, II. 765. *> State 'I'riaU. U. 33. I^odgo'i Illw
OolUrr, T12, 717 ScMoii'i Life lu troUuar llLait.
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aiid might have died in peace and obscurity, had she not
conceived an unhappy attachment for Mr. Seymour,
grandson of that earl of Hertford, liimself so memorable
an example of the perils of ambitious love. They were
privately married ; but on the fact transpiring, the coun-
cil, -w^ho saw with jealous eyes the possible union of two
dormant pretensions to the crown, committed them to

the Tower," They both made their escape, but Arabella
was arrested and brought back. liong and hopeless cala^

mity broke down her mind ; imploring in vain the just

privileges of an Englishwoman, and nearly in want
of necessaries, she died in prison, and in a state of

lunacy, some years afterwards.** And this through the
oppression of a kinsman whose advocates ai-e always
vaunting his good nature ! Her husband became the
famous marquis of Hertford, the faithful counsellor of

Charles I., and partaker of his adversity. Lady Shrews-
bury, aunt to Arabella, was examined on suspicion
of being privy to her escape ; and for refusing to answer
the questions put to her, or, in other words, to accuse her-

* Winwood, iii. 201, 219.

d Winwood, iii. 178. In this collection

are one or two letters from Arabella,

wliich show her to have been a lively

and accomplished woman. It is said, in

a manuscript account of cinmmstances
about the king's accession, which seems
entitled to some credit, that on its being

proposed that she should walk at the

queen's funeral, she answered with spirit

that, as she bad been debarred her ma-
jesty's presence while living, she would
not V>e brought on the stage as a public

spectacle after her death. Sloane MSS.

Much occurs on the sul^ect of this

lad/s imprisonment in one of the valu-

able volumes in Dr. Birch's handwriting,

among the same MSS. 4161. Those have
already assisted Mr. D'Israeli in his in-

teresting memoir on Arabella Stuart, in

the Curiosities of Literature, new series,

vul. i. They cannot be read (as I should
conceive) without indignation at James
and his ministers. One of her letters is

addressed to the two chief-justices, beg-

ging to be brought before them by habeas

corpus, being informed that it is designed

to remove her far from those courts of

Justice where she ought to be tried and
condemned, or cleared, to remote parts,

whose courts she holds unfitted for her
offence. "And if your lordships may
not or will not grant unto me the ordi-

nary relief of a distressed subject, then I

beseech you become humble intercessors

to his mjyesty that I may receive such
benefit of justice as both his m^rsty by
his oath hath promised, and the laws of

this realm afford to all others, those o.

his blood not excepted. And though, im-
fortunate woman I I can obtain neither,

yet 1 beseech your lordships retain me in

your go<xl opinion, and judge charitably,

till I be proved to have committed an/
oflence, either against God or his mtyesty,

deserving so long restraint or separation

frcm my lawful husband."

Arabella did not profess the Komau
catholic religion, but that party seem to

have relied upon her; and so late as

1610 she incurred some "suspicion ol

being collapsed " Winwood, ii. IIT.

This had been also conjectured in the
queen's lifetime. Secret Oorrespoudeuca
of C»oil with James L, p. 118.



352 SOMERSET AND OVEHBURY. Chap. VI

self, was sentenced to a fine of 20,000?., and discretionary
imprisonment/

Several events, so well known that it is hardly neces-
sary to dwell on them, aggravated the king's unpopularity

Somerset during tliis parliamentary interval. The murder
and Over- of Overbury burst into light, and revealed to an

indignant nation the king's miworthy favourite,

the earl of Somerset, and the hoary pander of that fa-

vourite's vices, the earl of Northampton, accomplices in
that deep-laid and deliberate atrocity. Nor was it only
that men so flagitious should have swayed the councils of
this country, and rioted in the king's favour. Strange
things were whispered, as if the death of Overbury was
connected with something that did not yet transpire, and
which every effort was employed to conceal. The people,
who had already attributed prince Henry's death to poi-
son, now laid it at the door of Somerset; but fur that
conjecture, however highly countenanced at the time,
there could be no foundation. The symptoms of the
prince's illness, and the appearances on dissection, are
not such as could result from any poison, and manifestly
indicate a malignant fever, aggravated perhaps by inju-

dicious treatment.' Yet it is certain that a mystery hangs
over this scandalous tale of Overbury's murder. The inso-

lence and menaces of Somerset in the Tower, the shrinking
apprehensions of him which the king could not conceal,

the pains taken by Bacon to prevent his becoming despe-
rate, and, as I suspect, to mislead the hearers by throwing

• state TrlaU, il. 769, Carle says, vol. Iv. 33, that the queen
f Sir Charles ComwalUss Memoir of diargol Somerset wiUi designing to poison

Prince Henry, reprinted in the Somers lier, prince Ciiarles, and the elector pala-

I'racta, voL li., and of which sufficient tine, in order to marry the electresa to

extract* may be found in Dirch's Life, lord Suffolk's son. But this is too extra*

contains * remarkably minute detail of vagunt, whatever Anne might have
all the symptcjms attending tlie prince's thrown out in passion against a favour-

llhiew, which wa« an epidemic typliiis Ite she hated. On Henry's death, the

f<-ver. The report of his physicians after fln<t suspicion fell of course on the pu>

dIsMctlon may also be read in many pista. Winwood, ill. 410. Bunietdoubta

booki. Nature might possibly have over- whether iiis aversion to popery did not

coma the disorder, if an empirical doctor hasicn his doath. An<! tlicro Is a romark-

tuui not inatoted on continually bluedliig nblo letter from sir Itobert Naunton to

lilm. He bad no other murderer, ^^'(l Winwood, In the note of the last rofer-

licml not even liave reoourso to Huin<''s encc, which shows that 8US}>ioions of some
•ciiti! aiiddocisi ve remark, that, if Sonier- (lucli agency were entertained very ouriy.

set luul bet'ti s() rxperieoced in tbi* trade. Hut Uie (lositlve evidence we have of Mt
t>«i would not have speut five moullia disease outweighs all cot^Jecture,

Ui buiiKliuft about Overbury's death.
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them on a wrong scent, are very remarkable circumstances

to which, after a good deal of attention, I can discover no
probable clue. But it is evident that he was mastei- of

some secret which it would have highly prejudiced the
king's honour to divulge.*

8 The circumstances to which I allude

are well known to the curious in English

bistory, and might furnish materials for

a separate dissertation, had I leisure to

Stray in these by-paths. Hume has

treated them as quite unimportant; and

Carte, with hiti usual honesty, has never

alluded to them. Those who read care-

fully the new edition of the State Trials,

atid variouB passages in lord Bacon's

liCtters, may form for themselves the

best j\idgmeiit they can. A few conclu-

sions may, perhaps, be laid down as esta-

blished. 1. That Overbury's death was
occasioned, not merely by lady Somerset's

revenge, but by his possession of impor-

tant secrets, which in his passion he had
threatened Somerset to divulge. 2. That

Somerset conceived himself to have a

hold over the king by the possession

of the same or some other secrets, and

used Indirect threats of revealing them.

3. That the king was in the utmost terror

at hearing of these measures ; as is proved

by a passage in Weldon's Memoirs, p. 115,

which, after being long ascribed to his

libellous spirit, has lately received the

most entire confirmation by some letters

ttova More, lieutenant of the Tower,

published in the Arch»ologia, vol. xviii.

4. That Bacon was in the king's confi-

dence, and employed by him so to manage
Somerset's trial as to prevent him from

making any imprudent disclosure, or the

judges from getting any insight into tliat

which it was not meant to reveal. See

particularly a passage in his letter to

Coke, vol. ii. 514, beginning, " This crime

was second to none but the powder-

plot."

Upon the whole, 1 cannot satisfy my-
self in any manner as to this mystery.

Prince Henry's death, as 1 have observed,

is out of the question; nor doos a differ-

ent solution, hinteA oy Harris and others,

and which may have suggested itself to

the reader, appear probable to my judg-

ment on weighing the whole case. Over-

bnry was an ambitious, unprincipled

WLi ; and it seems more likely than any-

VOt, I

thing else that James had listened to«

much to some criminal suggestion from
him and Somerset,—but of what nature
I cannot pretend even to conjecture ; and
that, through apprehension of this being
disclosed, he had pusillanimously acqui-

esced in the scheme of Overbury's mur-
der.

It is a remarkable fact, mentioned by
Burnet, and perhaps little believed, but
which, like the former, has lately been
confirmed by documents printed in the

ArchsBologia, that James, in the last year
of his reign, while dissatisfied with Buck-
ingham, privately renewed his corre-

spondence with Somerset, on whom he
bestowed at the same time a full pardon,

and seems to have given him hopes of

being restored to his former favour. A
memorial drawn up by Somerset, evi-

dently at the king's conunand, and most
probably after the clandestine interview

reported by Bumet, contains strong

charges against Buckingham. Archseolo-

gia, vol. xvii. 280. But no consequences

resulted from this; James was either re-

conciled to bis favourite before his death,

or felt himself too old for a struggle.

Somerset seems to have tampered a little

with the popular party in the beginning

of the next reign. A speech of sir Robert

Cotton's, in 1625, Pari. Hist. ii. 145,

praises him, comparatively at least with

his successor in royal favour ; and he was
one of those against whom informations

were brought in the star-chamber for

dispersing sir Robert Dudley's famous

proposal for bridling the impertinences of

parliament Kennet, iii. 62. The pa-

triots, however, of that age had too much
sense to encximber themselves witk an

ally equally unserviceable and infamous.

There cannot be the slightest doubt of

Somerset's guilt as to the murder, though

some have thought the evidence insufO*

cient (Carte, iv. 34) ; he does not deny it

in his remarkable letter to James, i».

questing, or rather demanding, mercy,

printed in the Cabala, and in Bacou't

Works.

8 A
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Sir Walter Ealeigh's execiitiou was another stain upon
8ir Walter the reputation of James I. It is needless
Raleigh, ^q mention that he fell under a sentence passed

fifteen years before, on a charge of high treason, in

plotting to raise Arabella Stuart to the throne. It is

very probable that this charge was, partly at least,

founded in truth ;'' but his conviction was obtained on
the single deposition of lord Cobham, an accomplice, a

prisoner, not examined in court, and known to have
already retracted his accusation. Such a verdict was
thought contrary to law, even in that age of ready con-

victions. It was a severe measure to detain for twelve
years in prison so splendid an ornament of his country,

and to confiscate his whole estate.' For Ealeigh's conduct
in the expedition to Guiana there is not much excuse to

make. Rashness and want ot foresight were always

h Kaleigh made an attempt to destroy

himself on being committed to the Tower,

which of course affords a presumption of

his consciousness that something could

be proved against him. Cayley's Life of

Raleigh, voL ii. p. 10. Hume says, it

a{^>ear8 from Sully's Memoirs that he

had offered his services to the French

ambassador. 1 cannot find this in Sully;

whom Raleigl), however, and his party

(ccm to have aimed at deceiving by
false information. Nor could there be

any treason in making an interest with

the minister of a friendly power. Carte

quotes the despatches of Ueaumont, the

French ambassador, to prove the con-

nexion of tlio conspirators with the

Spanish plenipotentiary. But it may be

((uciitloncd whether ho knew any more

tliati the government gave out. If Ra-

leigh had ever shown a discretion bearing

the least proportion to his genius, wu
might reject the whole story as impro-

bable. But it is tu be remembered that

there had long been a catliollc faction,

who flxvd their hopes on Arabella; so

tliat tlio consplrocy, tliougli extremely

Injudicious, was not so {lorfectly uiilntcl-

llglblo as It appears to a reader of Hume,
who has overlooked the previous droum-
taiioM. It ia also to be oooalilered that

the Ung bad ibowuioiiuuicedspr^liidlce

Malnft Raleigh on his coming to Kag-

luml, and the hostility of Coeil waa k*

tos<dlcu<i and Implurablc, aa might drtva

a man of his rash and impetuous courage

to desperate courses. See Caylcys Life

of Raleigh, vol. ii. ; a work containing

much interesting matter, but unfortu-

nately written too much in the spirit of

an advocate, which, with so faulty a

client, must tend to on erroneous repre-

sentation of facts.

• 'ITiis estate was Sherbom castle,

which Raleigh had not very fairly ob-

tained from the see of Salisbury. He
settled this before his conviction upon
his son; but an accidental flaw in the

deed enabled tlie king to wrest it from
him, 7nd bestow it on the earl of Somer-
set. I>ady Raleigh, it is said, solicited

his mivlesty on her knees to spare it; but
he only answered, " I mun have the land,

I mun have It for Carr." Ho gave him,
however, 12,onu{. instead. But the estate

wns worth 60U0t. per amium. This niin

of the profijiccLs of a man, far too Intent

on aggrandizement, impelled bim once
more Into Uie labyrinth of fatal and dis-

honest s]x.>culations. Cayley, 89, &c.

;

Homem Tractfi, ii. 2'2, ftc. ; Curiosities ot

liiteraturv, new scries, vol. II. It has
been said that Italrlgh's uiiJuBtainviction

nmde him In one day the most popular,

from having been tlio most odious, man in

Knglanil. He won ccrtalidy such tmdoi
Klizabetti. This is a striking, but by no
means solitary, Instunce of the Impolicy

of political iwraecntiun.
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amcng Lis failingp; else he would not have undertaken
a service of so much hazard without obtaining a regular

pardon for his former offence. But it might surely be
urged that either his commission was absolutely nuU, or

that it operated as a pardon ; since a man atteinted of

treason is incapable of exercising that authority which is

conferred upon him.'' Be this as it may, no technical

reasoning could overcome the moral sense that revolted

at carrying the original sentence into execution. Ea-
leigh might be amenable to ptmislmient for the deception

by which he had obtained a commission that ought never
to have issued ; but the nation could not help seeing in

his death the sacrifio* of the bravest and most renowned
of Englishmen to the vengeance of Spain.'

This unfortunate predilection for the court of Madrid
had always exposed James to his subjects' jealousy. They
connected it with an inclination at least to tolerate po-
pery, and with a dereliction of their commercial interests.

But from the time that he fixed his hopes on the union of

hi'i son with the infanta," the popular dislike to Spain in-

creased in proportion to his blind preference. If the king
had not systematically disregarded the public wishes, he
could never have set his heart on this impolitic match

;

contrary to the wiser maxim he had laid down in his own
Basilicon Doron, never to seek a wife for his son except
in a protestant family. But his absurd pride made him
despise the uncrowned princes of Germany. This Spa-

it RjTner, xvi. 789. lie was enipow- ledge the sovereignty of prince Henry
ercd to name ofiicers, to use martial law, and the infanta on their marriage ; and
&c. Comwallis was directed to propose thiii

1 James made it a merit with the formally to the court of Madrid. Id.

eourt of Madrid that he had put to death p. 20). But Spain would not cede the
a man so capable of serving him, merely point of sovereignty ; nor was this scheme
to give them satisfaction. Somers TracLs, likely to please either the states-general
ii. 437. There is even reason to suspect or the court of France,

that he betrayed the secret of Raleigh's In the later negotiation about tbf«

voyage to Gondomar before he sailed, marriage of prince Charles, those of the
Hardwicke, State Papers, 1. 398. It is council who were known or suspected
said in Mr. Cayley's Life of Raleigh that catholics, Arundel, Worcester, Digby,
his fatal mistake in not securing a par- Weston, Calvert, as well as Buckingham;
don under the great seal was on accoimt whose connections were such, were in the
of the expense. Hut the khig would have Spanish party. Those reputed to he
made simie difficulty at least about zealous protestants were »U against it.

granting it. Wilson in Kennet, li. 725. Many ol
"• This project began as early as 1605. the former were bribed by Qondoaac

Winwood, vol. li. The king had hopes Id., and Rnshworth, i. 19.

tlHt the United l>rovinces would acknov-

2 2
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nish policj grew much more odious after the memorajjle
events of 1619, the election of the king's son-in-law to

the throne of Bohemia, his rapid downfall, and the con-

quest of the Upper Palatinate by Austria. If James had
listened to some sanguine advisers, he would in the first

instance have supported the pretensions of Frederic. But
neither his own views of public law nor true policy die-

rated such an interference. The case was changed after

the loss of his hereditary dominions, and the king was
sincerely desirous to restore him to the Palfitinate ; but
he unreasonably expected that he could effect this through
the friendly mediation of Spain, while the nation, not per-

haps less unreasonably, were clamorous for his attempting
it by force of arms. In this agitation of the public mind
he summoned the parliament that met in February,
1621.°

The king's speech on opening the session was, like aU
Parliament he had made on former occasions, full of hopes
of 1621.

ajjjj promises, taking cheerfully his sliare of the

blame as to past disagreements, and treating them as

little likely to recur though all their causes were still in

operation." He displayed, however, more judgment than

usual in the commencemen t of this parliament. Among the

methods devised to compensate the want of subsidies, none
had been more injurious to the subject than patents of

monopoly, including licences for exclusively carrying on
certain trades. Though the government was principally

responsible for the exactions they connived at, and from

which they reaped a large benefit, the popular odium foil

of course on the monopolists. Of these the most obnoxious

lYoceodinM ^^ ^^^ Gilcs Mompcssou, who, liaving obtained
ngainiit a patent for gold and silver thread, sold it of
Mompenion.

y^jj^gj. metal. This fraud seems neither very ex-

traordinary nor very important ; but ho had another patent

" The proclaoiallon Tur Uiii parliament lost parlliimcnt tliere was " a stroiigc kiml

cuiitaitm many of tlie unconiUtutlonal of boast called undertaker," kc. I'arl.

directioiiit to the el(«tor», contained, as KIst. i. 1180. Yet tliJH coaxing luiiRimgo

lUU betm neon, in that of 1604, though was oddly mingled witti Millies of liiit

stiorUir. Ilynicr, xvli. 270. pride and prerogative notions. It in

u ••|j^ witli mc as 1 hIioII desire at evidently his own compoKlliun, not llu-

your bands," kc "He know not," lie con's. The latter, In granltuK the speaker's

told thorn, ** ttie Uws and ctuUxnf of the jietillons, took the high tone to usual in

laml wlxm be first came, and wu misled tlils reign, and directed the bvuse of

oy the old couneiliort whom the old coinmoiui like a K'hoolinast«r liacon'a

qu"<u bwJ l«ri|"—bo owus that at Um Works. 1. 7U1,



Jakes I. PROCEEDINOS AGAINST MOMPESSON. 367

for licensing inns and aleliouses, wherein he is said to

have used extreme violence and oppression. The house

of commons proceeded to investigate Mompesson's delin-

quency. Conscious that the crown had withdrawn its

])rotection, he fled beyond sea. One Michell, a justice of

peace, who had been the instrument of his tyranny, fell

into the hands of the commons, who voted him incapable

of being in the commission of the peace and sent him to

the Tower.P Entertaining however, upon second thoughts,

as we must presume, some doTibts about their competence
to inflict this punishment, especially the former part of it,

they took the more prudent course, with respect to Mom-
posson, of appointing Noy and Hakewill to search for

precedents in order to show how fax and for what
ofiences their power extended to punish delinquents

against the state as well as those who offended against

that house. The result appears some days after, in a

vote that " they must join with the lords for punishing
(Sir Giles Mompesson ; it being no offence against our
pjirticular house, nor any member of it, but a general
grievance. '">

The earliest instance of parliamentary impeachment,
or of a solemn accusation of any individual by the com-
mons at the bar of the lords, was that of lord Latimer in
the year 1376. The latest hitherto was that of the diike

of Suffolk in 1449 ; for a proceeding against the bishop
of London in 1534, which has sometimes been reckoned
an instance of parliamentary impeaclmient, does not by
any means support that privilege of the commons,' It

liad fallen into disTise, partly from the loss of that control
which the commons had obtained under Eichard II. and
the Lancastrian kings, and partly from the preference
the Tudor princes had given to bills of attainder or of

V uebates of Commons in 1621, vol. answer their complaint. The bishop laid

i. p. 84. I quote the two volumes pub- the matter before the lords, who all de-

lished at Oxford in 1766 : they are clared that it was unbecoming for any
abridged in the new Parliamentary His- lord of I'arliament to make answer to
tory. any one in that place ; " quod non con-

1 Debates of Commons in 1621, voL i. sentaneum fuit aliquem procerum pne-
p. 103, 109. dictorum alicui in eo loco responsurum.'

' The commons in this session com- Lords' Journals, i 71. The lords, how-
plained to the lords that the bishop of ever, in 1701 (State Trials, x\v. 275)^
London (Stokesley) had imprisoned one .<;cem to biave rec'^ised this as a CM» o|
Philips on suspirioji of heresy. Some impc))cbment.

time aftprwftrdci they oaUed miou him to
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pains and penalties, when they wished to tiim the arm
of parliament against an obnoxious subject. The revival

of this ancient mode of proceeding in the case of Mom-
pesson, though a remarkable event in our constitutional

annals, does not appear to have been noticed as an ano-

maly. It was not indeed conducted according to all the

forms of an impeachment. The commons, requesting a

conference with the other house, informed them gene-

rally of that person's offence, but did not exhibit any dis-

tinct articles at their bar. The lords took up themselves

the inquiry ; and, having become satisfied of liis guilt,

sent a message to the commons that they were ready to

pronounce sentence. The speaker accordingly, attended

by all the house, demanded judgment at the bar : when
the lords passed as heavy a sentence as could be awarded
for any misdemeanour ; to which the king, by a stretch

of prerogative which no one was then inclined to call in

qiiestion, was pleased to add perpetual banishment.

'

The impeachment of Mompesson was followed up by
others against Michell, the associate in his iniquities

;

against sir John Bennet, judge of the prerogative court,

for corruption in his office ; and against Field, bishop of

Llandaff, for being concerned in a matter of bribeiy.i

The first of these was punished ; but the prosecution of

Bennet seems to have dropped in consequence of the ad-

journment, and that of the bishop ended in a slight cen-

sure. But the wrath of the commons was jiistly roused

against that shameless corruption which characterizes

the reign of James beyond every other in our history. It

is too well known how deeply the greatest man of that

age was tarnished by the prevailing iniquity. Com-

i^ooeediniai
pl^i^ts pourcd iu against the chancellor Bacon

agairut lord for receiving bribes from suitors in his court.
''**" Some have vainly endeavoured to discover nn
excuse which he did not T)retcnd to set up, and even
jiscribed the prosecution to tne malevolence of sir Edward
Coke. " But Coke took no prominent share in this busi-

ness ; and though some of the charges against Bacon may
not appear very heinous, especially for those times, I

know not whether the unanimous conviction of such n

man, and the consoious pusillanimity of his defence, do
not afford a more irresistible ])resimiption of his miscon

• UtbiitM tn 1631, 1^ 114, 8U. •»»• « Id. piiMitn " UrUi
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duct than anything specially alleged. He was aban-

doned by the court, and had previously lost, as I rather

suspect, Buckingham's favour ; but the king, who had a
sense of his transcendent genius, remitted the fine of

40,000/. imposed by the lords, which ho was wholly un-

able to pay.

"

There was much to commend in the severity practised

by the house towards public delinquents ; such examples

* Clarendon speaks of this impeach-

ment as an unhappy precedent, made to

gratify a private displeasure. ThiB ex-

pression seems rather to point to Buck-

ingham than to Coke; and some letters

of liacon to the favourite at the time of

his fall display a consciousness of liaving

offended him. Yet Buckingham had

raucii more reason to thank Bacon as bis

wisest counsellor than to assist in crush-

ing him. In bis Works, vol. i. p. 112,

is a tract entitled ' Advice to the Duke
of Buckingham, containing instructions

for Ills governance as Minister.' These

are marked by the deep sagacity and ex-

tensive observation of the writer. One
passage should be quoted in justice to

Bacon. " As far as it may lie in you,

let no arbitrary power be intruded ; the

people of this kingdom love the laws

thereof, and nothing will oblige them
more than a confidence of the free enjoy-

ing of them; what the nobles upon an

occasion once said in Parliament, ' Nolu-

mus leges Angliffl mutari,' b imprinted

in the hearts of all the people." I may
add, that, with all Bacon's pliancy, there

are fewer overstrained expressions about

the prerogative in his political writings

than we should expect. His practice

was servile, but his principles were not

unconstitutional. We have seen how
strongly he ut^ed the calling of parlia-

ment in 1614: and he did the same, un-

happily for himself, in 1621. Vol. ii.

p. 680. He refused also to set the great

seal to an office intended to be erected

for enrolling prentices, a speculation ap-

parently of some monopolists ; writing a
very proper letter to Buckingham, that

there . as no ground of law for it. i'. 555.

I am very loth to call Bacon, for tbe

Bake of Pope's antithesis, " the meaueat

of mankind." Who would not wish to

believe the feeling language of his letter

(u Uie kii.g, ai'ier the attack on him bad

already began? "I hope I shall not be
found to have the troubled fountain of a
corrupt heart, in a depraved habit of

taking rewards to pervert Justice; how-
soever I may be frail, and partake of the

abuses of the times." P. 589. Yet tb«

general disesteem of his contemporaries

speaks forcibly against him. Sir Simou
d'Ewes and Weldon, both indeed bitter

men, give him the worst of characters.

" Surely," says the latter, " never so

many parts and so base and abject a

spirit tenanted together in any one

earthen cottage as in this man." It is a

striking proof of the splendour of Bacon's

genius that it was unanimously acknow*
ledged in his own age amidst so much
that should excite contempt. He had
indeed ingratiated himself with every

preceding parliament through his incom-

parable ductility ; liaving taken an active

part in their complaints of grievances in

lt>U4, before he became attorney-general,

and even on many occasions afterwards,

while he held that office, having been
intrusted with the management of con-

ferences on the most delicate subjects.

In 1614 the commons, after voting that

the attorney-general ought not to be

elected to parliament, made an exception

in favour of Bacon. Journals, p. 460.

" I have been always gracious in the

lower house," he writes to James in

1616, begging for the post of chancellor:

"I have interest in the gentlemen of

England, and shall be able to do some
good effect in rectifying that body of

parliament-men, which is cardo rerum."

Vol. ii. p. 496.

I shall conclude this note by observing,

tliat, if all lord Bacon's philosophy bad
never existed, there would be enough in

his political writings to place him among
the greatest men this couitrT- has pre

ducod.
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being fai" more likely to prevent the malversation of men
in power than any law they could enact. But in the

midst of these laudable proceedings they were hurried

by the passions of the moment into an act of most un-
warrantable violence. It came to the knowledge of the

house that one Floyd, a gentleman confined in the Fleet
prison, had used some slighting words about the elector

palatine and his wife. It appeared, in aggravation, that

he was a Eoman catholic. Nothing could exceed the

fury into which the commons were thrown by this very
insignificant story. A flippant expression, below the cog-
nizance of an ordinary court, grew at once into a por-

tentous offence, which they ransacked their invention to

chastise. After sundry novel and monstrous proposi-

tions, they fixed upon the most degrading punishment
they could devise. Next day, however, the chancellor

of the exchequer delivered a message, that the king,

thanking them for their zeal, but desiring that it should
not transport them to inconveniences, would have them
consider whether they could sentence one who did not be-
long to them, nor had offended against the house or any
member of it ; and whether they could sentence a deny-
ing party, without the oath of witnesses ; referring them
to an entry on the rolls of parliament in the first year of

Henry IV., that the judicial power of parliament does
not belong to the commons. He would have them con-

sider whether it would not be better to leave Floyd to

him, who would punish him according to his fault.

This message put them into some embarrassment.
They had come to a vote in Momposson's case, in the veiy
words employed in the king's message, confessing them-
selves to have no jurisdiction, except over offences against

themselves. The warm speakers now controverted this

proposition with such arguments as they could muster

;

Coke, though from the reported debates he seems not to

have gone the whole length, contending that the house
was a court of record, and tliat it consequently had
power to administer an oath.' They returned a message
Dy the speaker, excepting to the record in 1 H. IV., be-

cause it was not an act of parliament to bind them, and
penuting, though with humility, in their first votes."

\Cbe king replied mildly ; urging them to show prec»
r UetwM to 16.J1. rol II. p. }. * Uobttcn, p, )«.
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dents, which they were manifestly incapable of doing.

The lords requested a conference, which they managed
with more temper, and, notwithstanding the solicitude

displayed by the commons to maintain their pretended

right, succeeded in withdrawing the matter to their own
jurisdiction. ' This conflict of privileges was by no means

of service to the unfortunate culprit : the lords perceived

that they could not mitigate the sentence of the lower

house without reviving their dispute, and vindicated

themselves from all suspicion of indifference towards the

cause of the Palatinate by augmented severity. Floyd
was adjudged to be degraded from his gentility,

y^^^^^^^ j^

and to be held an infamous person ; his t;esti- tiie case of

mony not to be received ; to ride from the Fleet ^^''^'^'

to Cheapside on horseback without a saddle, with his

face to the horse's tail, and the tail in his hand, and there

to stand two hours in the pillory, and to be branded in

the forehead with the letter K ; to ride four days after-

wards in the same manner to Westminster, and there to

stand two hours more in the pillory, with words in a

paper in his hat showing his offence ; to be whipped at

the cart's tail from the Fleet to Westminster Hall; to

pay a fine of 5000?., and to be a prisoner in Newgate
during liis life. The whipping was a few days after re-

mitted on prince Charles's motion ; but he seems to have
undergone the rest of the sentence. There is surely no
instance in the annals of our own, and hardly of any
civilized country, where a trifling offence, if it were
one, has been visited with such outrageous cruelty. The
cold-blooded deliberate policy of the lords is still more
disgusting than the wild fury of the lower house.''

" In a former parliament of this reign, afterwards, to denominate their owti

the commons having sent up a message, house a court, as appears by memoranda
wherein they entitled themselves the of 27tb and 2Sth May ; they even issued

knights, citizens, burgesses, and barons a habeas corpus, as from a court, to bring

of the commons' court of parliament, the a servant of the earl of Bedford before

lords sent them word that they would them. So also in 1609, 16th and 17th

never acknowledge any man that sitteth of February ; and on April 14th and

in the lower bouse to have the right or I8th, 1614; and probably later, if searcli

title of a baron of parliament ; nor could were made.

admit the term of the commons' court I need hardly mention that the barona

of parliament :
" because all your house mentioned above, as part of the commons,

together, without theirs, doth make no were the members for the cinque porta,

court of parliament." 4th March, 1606. whose denomination is recognised in

Lords' Journals. Nevertheless the lords several statutes.

lid \wt Qcruple, almost immedifttfilf i> rvTstei in 1631, vol. i. p. 355, (ii.-. t
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This case of Floyd is an imliappy proof of the disre-

gard that popiilar assemblies, when inflamed by passion,

are ever apt to show for those principles of equity and
moderation by which, however the sophistry of contem-
porary factions may set them aside, a calm-judging pos-

terity will never fad to measure their proceedings. It

has contributed at least, along with several others of the

same kind, to inspire me with a jealous distrust of that

indefinable, uncontrollable privilege of paxliament, which
has sometimes been asserted, and perhaps with rather

too much encouragement from those whose function it

is to restrain all exorbitant power. I speak only of the

extent to which theoretical principles have been carried,

without iTisinuating that the privileges of the house of

commons have been practically stretched in late times

beyond their constitutional boTinds. Time and the course

of opinion have softened down those high pretensions,

which the dangers of liberty under James I., as well

as the natural character of a poptdar assembly, then

taught the commons to assume; and the greater hu-

manity of modem ages has made us revolt from such dis-

proportionate punishments as were inflicted on Floyd. °

Everything had hitherto proceeded with harmony be-

tween the king and parliament. His ready concurrence

in their animadversion on Mompesson and Micholl, de-

linquents who had acted at least with the connivance of

government, and in the abolition of monopolies, seemed to

remove aU. discontent. The commons granted two sub-

sidies early in the session without alloying their bounty

with a single complaint of grievances. One might sup-

voL 11. p. 5, &f- Medc writes to hl» oor- inanity." And again at the bottom :" For

respondent on May U, that the execu- llio honour of Englishmen, and indeed of

tlon had nut taken place ;
" but I hope It human nature, It were to bo hoped the.se

wllL" The king wan plainly avcne to It. debates were not truly taken, there being

• The followttig observation on Floyd's so many motions contrary to the laws of

case, written by Mr. Hurley, In a nuinu- the land, the laws of parliament, and com-

dcrlpt account of tlie proceedings (llarl. nmn Justice. Ilobcrt lliirlcy, July 14,

MSS. 6214), is Well worthy to be in- ITW." It is rcmarknblo that this date

sertod. I copy from the appendix to tba I* rery near the time when tlio writer of

bovMMntiuned i)cbat<'Sor I6'il. "The these Just observations, and Uie party

following ooUection," ho has written at which he led, hod been straining In more

the top, " is VX instance how far a zeal than one inHlance the privileges of the

•l^nat popery and for one branch of the house cf commons, not certainly with

royal family, which was supposed to be such flolenoe as In the c«sc of Floyd, but

aegtected by kln^ James, and conse- much beyond what can H docmt<d theU

quently In op[iosltlon to him, will curry tofltlnwte exWOt.

people iwalnst ooniroon Justtvu mmI ba*
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pose that the subject of impositions had been entirely

forgotten, not an allusion to them occurring in any
debate/ It was voted indeed, in the first days of the

session, to petition the king about the breach of their

privilege of free speech, by the imprisonment of sir

Edwin Sandys, in 1614, for words spoken in the last par-

liament ; but the house did not prosecute this matter,

contenting itself with some explanation by the secretary

of state." They were going on with some bills for re-

formation of abuses, to which the king was willing to

accede, when they received an intimation tliat he ex-

pected them to adjourn over the summer. It produced a

good deal of dissatisfaction to see then- labour so hastily

interrupted ; especially as they ascribed it to a want of

sufficient sympathy on the court's part with their enthu-

siastic zeal for the elector palatine.' They were ad-

journed by the king's commission, after an unanimous
declaration (" sounded forth," says one present, " with

the voices of them all, withal lifting up their hats in

their hands so high as they could hold them, as a visible

testimony of their unanimous consent, in such sort

that the like had scarce ever been seen in parliament")

of their resolution to spend their lives and fortunes for

the defence of their own religion and of the Palatinate.

This solemn protestation and pledge was entered on
record in the journals.^

They met again after five months, without any change
in their views of policy. At a conference of the two
houses, lord Digby, by the king's command, explained

•• In amuch later period of the session, to be heard by counsel, and all the lawyers
when the commons had lost their gtKxl of the house to be present. Debates of

humour, some heat waa very justly ex- 1621, vol. ii. 253. Journals, d. 662. But
cited by a petition from some brewers, nothing farther seems to have taken place,

complaining of an imposition of four- whether on account of the magnitude cf

pence on the quarter of malt. The cour- the business which occupied them during

tiers defended this as a composition in the short remainder of the session, or be-

lieu of purveyance. But it was answered cause a bill which passed their house to

that it was compulsory, for several of the prevent illegal imprisonment, or restraint

principal brewers had been committed on the lawful occupation of the snt{ject,

and lay long in prison for not yielding to was supposed to meet this case. It is a

it. One said that impositions of this remarkable instance ofarbitrary taxation,

nature overthrew the liberty of all the and preparatory to an excise,

subjects of this kingdom ; and if the king " Debates of 1621, p. 14. Hatsell'i

may impose such taxes, then are we but Precedents, i. 133.

villains, and lose all our liberties. It pro- ' Debates, p. 114, et alibi, passim.

iuced an order that the matter be exa- s Vol. ii. p. ITO, 173.

3ijn«l belbre the house, t&s petHloners
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all that liad occurred in his embassy to Germany for the

restitution of the Palatinate ; which, though absolutely

ineffective, was as much as James could reasonably

expect without a war, ^ He had in fact, though, accord-

ing to the laxity of those times, without declaring

war on any one, sent a body of troops under sir Horace
Vere, who still defended the Lower Palatinate. It

was necessary to vote more money, lest these should
mutiny for want of pay. And it was stated to the com-
mons in this conference, that to maintain a sufficient

army in that coimtry for one year would require

900,000Z. ; which was left to their consideration.' But
now it was seen that men's promises to spend their for-

tunes in a cause not essentially their own are written

in the sand. The commons had no reason perhaps to

suspect that the charge of keeping 30,000 men in the

heart of Germany woidd fall much short of the estimate.

Yet after long haggling they voted only one subsidy,

amounting to 70,000/. ; a sum manifestly insufficient for

the first equipment of such a force.'' This parsimony
could hardly be excused by their suspicion of the king's

un^villingness to undertake the war, for which it afforded

the best justification.

James was probably not much displeased at finding so

Disagree- good a pretext for evading a compliance with
ment i»- their martial hmnour ; nor had there been much
king and appcaranco of dissatisfaction on either side (if
common*,

y^^ exccpt somc munuurs at the commitment of

ere of their most active members, sir Edwin Sandys, to

the Tower, which woio tolombly appeased by the secre-

tary Calvert's declaration that ho had not been com-
mitted for any parliamentary matter ) till the commons

t> JoninaU, vol. U. p. 166. want of money and fall In the price 3f

I F. 189. Ixird Cranflcld told tbo com- landi.vol. 1. p. 16; aiidanactwa8ptx>po6ed

vaoat Uwra were three rca«on» why \hoj a«alniit Uie Importation of com, vol. 11.

hould give liberally. 1. That lamh p. h7. In fact, rents had brcn enormously

wore DOW • third hclU^r tiian when the cnlianccd in this reign, which the coun-

king cama to the crown. 2. I'bat wooU, try gentlemen of coiime cndcavourod to

which w«re tlien 20«., were now 30i. 3. keep up. Hut corn, probably through

'llutt eom had rtora trcm2U. to 36«. the good icaiioni, woi ruthcr lower in 1621

^narter. Ibid. Thara had certainly been than It hod been— about 30<. a quarter,

a vaty great bicreaaa of weullh under k V. 242, &c
Jaaaa, eapedally to the country gentle- i Id. 174, 2no. Compare aliio p. isi,

BMB( of which their ttyle of building In Sir 'I'liomuM Wentwurth ap|ieiirs to have

aa fnrldmt proof. Yet In thin very diacountrnanrnl tlio roaoiiting this m a

Mf9i<4i otmiuUInt* bad been niado uf ttu- bri-u< b •<( iirivUcgo. Iioubtlrso tie tivdra J
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drew up a petition and remonstrance against the growth
of popery; suggesting, among other remedies for this

grievance, that the prince should marry one of our own
religion, and that the king would direct his eflforta

against that power (meaning Spain) which first main-

tained the war in the Palatinate. This petition wafi pro-

posed by sir Edward Coke. The courtiers opposed it

as without precedent ; the chancellor of the duchy
observing that it was of so high and transcendent a

nature, he had never known the like within those walls.

Even the mover defended it rather weakly, according to

(jur notions, as intended only to remind the king, but

requiring no answer. The scruples affected by the cour-

tiers, and the real novelty of the proposition, had so

groat an effect, that some words were inserted declaring

that the house " did not mean to press on the king's

most undoubted and royal prerogative."™ 'J'he petition,

however, had not been presented, when the king, having
obtained a copy of it, sent a peremptory letter to the

speaker, that he had heard how some fiery and popular
spiiits had been emboldened to debate and argnie on
matters far beyond their reach or capacity, and directing

him to acquaint the house with his pleasure that none
therein should presume to meddle with anything con-

coming his government or mysteries of state ; namely,
not to speak of his son's match with the princess of

Spain, nor to touch the honour of that king, or any other

of his friends and confederates. Sandys' commitment,
he bade them be informed, was not for any misdemeanur
in parliament. But, to put them out of doubt of any
question of that nature that may arise among them here-
after, he let them know that he thought himself very
free and able to punish any man's misdemeanors in par-

liament, as well during their sitting as after, which he
meant not to spare upon occasion of any man's insolent

behavionr in that place. He assured them that he would
not deign to hear their petition if it touched on an}"

of those points which he had forbidden."

The house received this message with unanimous

spowed great and even excessive mode- It was taken up again afterwards
; p

ration in it ; for we can liardly dombt that 259.

Sandys was really committed forno other " Junmals, vol. li. f. 261, In
mae thaa bia hebariour in Darliumeut. P. 384.



firmness, but without any undue warmth. A committee
was appointed to draw up a petition, which, in the most
decorous language and with strong professions of regret

at his majesty's displeasure, contained a defence of their

former proceedings, and hinted very gently that they
could not conceive liis honour and safety, or the state ot

the kingdom, to be matters at any time unfit for their

deepest consideration in time of parliament. They ad-

verted more pointedly to that part of the king's message
which threatened them for liberty of speech, calling it

their ancient and undoubted right, and an inheritance

received from their ancestors, which they again prayed
him to confirm." His answer, though considerably
milder than what he had designed, gave indications of a
resentment not yet subdued. He dwelt at length on
their unfitness for entering on matters of government,
and commented with some asperity even on their present

apologetical petition. In the conclusion he observed

that, "although he could not allow of the style calling

their privileges an undoubted right and inheritance, but
could rather have wished that they had said that theii

privileges were derived from the grace and permission

of his ancestors and himself (for most of them had grown
from precedent, which rather shows a toleration than
inheritance), yet he gave them his royal assurance that,

as long as they contained themselves within the limits ol

their duty, he would be as careful to maintain their law-

ful liberties and privileges as he would his own preroga-

tive, 80 that their house did not touch on that prerogative,

which would enforce him or any just king to retrench

their privileges."
''

This explicit assertion that the privileges of the com-
mons existed only by sufferance, and conditionally upon
eood behaviour, exasperated tlio house far more than the

denial of their light to enter on matters of state. In the

one they were conscious of having somewhat transgressed

the boundarioH of ordinary precedents ; in the other their

individual socurity, and their very existence as a deli-

berative assembly, wore at stake. Calvoi-t, the secretary,

and the other ministers, admitted the king's expressions

to be incapable of defence, and called them a slip of the

• JoaimiM, ToL IL p 3M 9 P. aif.
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pen at the close of a long answer.*" The commoiis were
not to be diverted by any such excuses from their neces-

sary duty of placing on record a solemn claim of right.

Nor had a letter from the king, addressed to Calvert,

much influence ; wherein, while he reiterated his assur-

ances of respecting their privileges, and tacitly withdrew
the menace that rendered them precarious, he said that

he could not with patience endure his subjects to use
such anti-monarchical words to him concerning tlieir

liberties as " ancient and undoubted right and inherit-

ance, without subjoining that they were granted by the
grace and favour of his predecessors." ' After a long
and warm debate they entered on record in the Journals
their famous protestation of December 1 8th, 1621, in the
following words :

—

" The commons now assembled in parliament, being
justly occasioned thereimto, concerning sundry liberties,

franchises, privileges, and jurisdictions of parliament,

amongst others not herein mentioned, do make this pro-

testation following :—That the liberties, franchises, pri-

vileges, and jurisdictions of parliament are the ancient
and undoubted birthright and inheritance of the subjects

of England; and that the arduous and urgent affairs

concerning the king, state, and the defence of the realm,
and of the church of England, and the making and main-
tenance of laws, and redress of mischiefs and grievances
which daily happen within this realm, are proper subjects
and matter of counsel and debate in parliament; and
that in the handling and proceeding of those businesses
every member of the liouso hath, and of right ought to

have, freedom of speech to propound, treat, reason, and
bring to conclusion the same ; that the commons in par-
liament have like liberty and freedom to treat of those
matters in such order as in their judgments shall seem
fittest : and that every such member of the said house
hath like freedom from all impeachment, imprisonment,
and molestation (other than by the censure of the house
itself), for or concerning any bill, speaking, reasoning, or
decilaring of any matter or matters touching the parlia-

ment or parliament business ; and that, if any of the said
members be complained of and questioned for anything

* P. 330. P. 33»
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Baid or done ii;. parliament, the same is to be showed to

the king by the advice and assent of all the commons
assembled in parliament, before the king give credence

to any private information."

'

This protestation was not likely to pacify the king's

DissoiuUon anger. He had already pressed the commons
of the com- to make an end of the business before them,

Tstrong re- midoT prctcnco of wishing to adjourn them
monatrance.

];)gfQ^.g Christmas, but probably looking to a

dissolution. They were not in a temper to regard any
business, least of all to grant a subsidy, till this attack

on their privileges should be fully retracted. The king
therefore adjourned, and, in about a fortnight after, dis-

solved them. But in the interval, having sent for the

journal-book, he erased their last protestation with hisj

own hand, and published a declaration of the causes

which had provoked him to this unusual measure, alleg-

ing the unfitness of such a protest, after his ample
assurance of maintaining their privileges, the irregular

manner in which, according to him, it was voted, and its

ambiguous and general wording, which might serve in

future times to invade most of the prerogatives annexed

to the imperial crown. In his proclamation for dissolv-

ing the parliament James recapitulated all his grounds

of oifences; but finally required his subjects to take

Qotice that it was his intention to govern them as his

progenitors and predecessors had done, and to call a

parliament again on the first convenient occasion.' He
immediately followed up this dissolution of parliament

by dealing his vengeance on its most conspicuoiis

leaders : sir Edward Coke and sir Robert Philips were

committed to the Tower ; Mr. Pym and one or two more
to other prisons ; sir Dudley Diggcs, and several who
were somewhat less obnoxious than the former, wore sent

on a commission to Ireland, as a sort of honourable

banishment." The earls of Oxford and Southampton
underwent an examination before the council, and the

former was committed to the Tower on pretence of

having spoken words against the king. It is wortliy of

* JoonukU, vol. II. p. 369. |»rt 11. p. 166 (4U). edit); D'liracU'i

* Rrmw, xvli. 344 ; I'url. HUt. ; Carta, Cbarortcr of JnmM I.,p. 136 ; and Mede'i

#3; Wllwn. Lotten, HkrI. MSS. 30*.

* Betldct tbi! b!«turlMii. Mo OMate,



James I. MARKIAGE TREATT WITH SPAIN 369

observal'.on that, in this session, a portion of the uppei
house had united in opposing the court. Nothing of this

kind is noticed in former parliaments, except perhaps a

little on the establishment of the Keformation. In this

minority were considerable names : Essex, Southampton,
Warwick, Oxford, Say, Spencer. Whether a sense of

public wrongs or their particular resentments influenced

these noblemen, their opposition must be rekoned an
evident sign of the change that was at work in the spirit

of the nation, and by which no rank could be wholly
unafFectod."

James, with all his reputed pusillanimity, never
showed any signs of fearing popular opinion. ^^ .

His obstinate adherence to the marriage treaty treaty with

with Spain was the height of political rashness ^P"'"-

in so critical a state of the public mind. But what with
elevated notions of his prerogative and of his skill in

government on the one hand, what with a confidence in

the submissive loyalty of the English on the other, he
seems constantly to have fancied that all opposition pro-

ceeded from a small troublesome faction, whom if he
could any way silence, the rest of his people would at

once repose in a dittiful reliance on his wisdom. Hence
ho met every succeeding parliament with as sanguine
hopes as if he had suffered no disappointment in the last.

I'he nation was however wrought up at this time to an
alarming pitch of discontent. Libels were in circulation

» Wilson's History of James I., in Ken- grievances, but to a question of tlieir own
net, ii. 247, 749. Thirty-three peers, Mr. privileges, as to their precedence of Sco'a
Joseph Mede tells us in a letter of Feb. 24, peers. Wilson, ubi supra. But sever**.

1621 (H«rl. MSS. 389), •' signal a peUUon of this large number were inspired oy
to the king which they refused to deliver more generous sentiments; and the com-
to the council, as he desired, nor even to mencement of an aristocratic opposition
the prince, unless he would say he did deserves to be noticed. In another letter,

not receive it as a councillor; whereupon written in March, Mede speaks of llie

the king sent for lord Oxford, and asked good understanding between the king and
him for it: he, according to previous parliament; he promised they should sll
agreement, said he had it not : then he as long as they like, and hereafter he
sent for another, wno made the same would have a parliament every thr»«
answer; at last they told him they had years. •' Is not this good if it be true?
resolvednottodeliver it, unless they were But certain it is that tha
admitted all together. Whereupon his ma- lords stick wonderful fast to the commons,
Jcsty, wonderfully incensed, sent them al 1 and all take great pains."

«vvay, re infectfi, and said that he would The entertaining and sensitle biogra-
come into parliament himself, and bring pher of James has sketched the character!
them all to '>.; har." This petition, I of these Whig seers. Aikin's James t.

BRiiPve, did .lot relate to any general ii 238

VQU I 2 B



»T(^ MARRIAGE TREATY WITH SPAIN. CnAP. VI.

about 1621, so bitterly malignant in tlieir censures of

his person and administration, that two hundi-ed years

might seem, as we read them, to have been mistaken in

their date/ Heedless, however, of this growing odium,
James continued to solicit the affected coyness of the
oourt of Madrid. The circumstances of that negotiation

belong to general history.' It is only necessary to re-

mind the reader that the king was induced, during the

residence of prince Charles and the duke of Buckingham
in Spain, to swear to certain private articles, some of

which he had already promised before their departure,

by which he bound himself to suspend all penal laws
affecting the catholics, to permit the exercise of their

religion in private houses, and to procure from parlia-

ment if possible a legal toleration. This toleration, as

preliminary to the entire re-establishment of popery, had
been the first great object of Spain in the treaty. But

I' One of these may be found in the

Somere Tracts, IL 470, entitled Tom Tell-

truth, a most malignant ebullition of

•lisl.yalty, which the author must have

risked his neck as well as ears in pub-

lishing. Some outrageous reflections on

the personal character of the king could

nardly be excelled by modem licentious-

ness. Proclamations about this time

against excess of lavish speech in matters

of state, Rymer, xvli. 275, 514, and

against printing or uttering seditious and

•candalous pamphlets, id. 522, 616, show
the tone and temper of the nation. [See

also the extracts from the re|)orts of

Timbres, the French ambassador, in liau-

mer'i History of 16th and 17th Centuries

lUustrated, voL ii. p. 246, etalibi. Nothing

can bo more unfavourable to James in

every respect than tiieso reports; but

hU leaning towards Spanish connexions

might inspire some prt-Jiuliccintoa French

4iplomatIsL At a considerably earlier

period, 1000, if we may trust the Frcnc^li

Mnbaiaador, the players brought forward
** tlieir own king and all his favourites in

ft very strange fashion. They made him
curse and swear berauso liu had been

roWMd rif a bird, and beat a geialcman

twoMUe lie liad called olf the hounds from

tbe tent Tbey reprctent him m drunk

M toMt once • day, Jcc. He baa upon

Uto made order that do pUy aball bo

acted In I/indon ; for the re*

peal of which order they have already

offered 100,000 Itvres. Perhaps the per-

mission will be again granted, but upon
condition that they represent no recent

history, nor speak of the present time.''

Raumer, ii. 219. If such an order was
over issued, it was speedily repealed;

for there is no year to which new plays

are not referred by those who have written

the history of our drama. But the offence

which provoked it is extraordinary, and
hardly credible ; though, coming on the

authority of a residetc ambassador, we
cannot set It aside, i'he satire was, of

course, conveyed unoer the character of a
ttctttlous king; for otherwise the pluyem
themselves wouUl have been punishc<l.

The time seems to have been in March,
1006. The recent story of the iJuc de
lllron had been also brought on the stage,

which seems much less wonderful. 1 845.]
• The letters on this sulject published

by lord Hiirdwicko, Stale I'apers, vol. 1.

lire highly important; and, Ix'lng nn-
knowri to Carte and Hume, render their

iiarrntives leas satisfactory. Some pam-
phlets of the time. In the second volume
of the Somers Tracts, may be read with
liitorrst; and ilowcll's Letters, being

written from Madrid during tho prince

of Wtth's's reiildoncp, deserve notice. Se-i

hIso Wilson In Kennet, p. 750, et post.

Dr. Lingard luu illukiratcd the sul\)ect

lately Ix. 371.
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that court, having protracted the treaty far yeare, in

order to extort more favourable terms, and interposed a

thousand pretences, became the dupe of its own artifices

;

the resentment of a haughty minion overthrowing with

ease the painful fabric of this tedious negotiation.

Buckingham obtained a transient and unmerited popu
larity by thus averting a great public mischief, parliament

which rendered the next parliament unexpect- of i<»24.

edly peaceable. The commons voted three subsidies and
thi-ee fifteenths, in value about 300,000/. ;

' but with a

condition, proposed by the king himself, that, in order

to ensure its application to naval and military arma-

ments, it should be paid into the hands of treasurers

appointed by themselves, who should issue money only

on the warrant of the council of war. He seemed
anxious to tread back the steps made in the former ses-

sion, not only referring the highest matters of state to

their consideration, but promising not to treat for peace

without their advice. They, on the other hand, acknow-
ledged themselves most bound to his majesty for having

been pleased to require their humble advice in a case so

important, not meaning, we may be sure, by these cour-

teous and loyal expressions, to recede from what they

had claimed in the last parliament as their undoubted
right.*"

The most remarkable affair in this session was the im-

peachment of the earl of Middlesex, actually
j^ ^^^

lord treasurer of England, for bribery and other ment of

misdemeanors. It is well known that the ^"I'li^s**'

Hume, and many other writers on I do not quote as decisive, it is said that

the side of the crown, assert the value of the value of a subsidy was not aboit

a subsidy to have fallen from 70,0002., at 80,0002. ; and that the assessors were di-

which it had been under the Tudors, to rected (this was in 1621) not to follow

55,000J., or a less sum. But, though I former books, but value every man's e^
will not assert a negative too boldly, I tate according to their knowledge,aod not

have no recollection of having found any his own confession,

good authority for this; and it is surely b Pari. Hist. 1383, 1388, 1390; Carte,

too improbable to be lightly credited. 119. The king seems to have acted pretty

For, admit that no change was made in fairly in this parliament, bating a gross

each man's rate according to the increase falsehood in denj'ing the intended tolera-

cf wealth and diminution of the value of tion of papists. He wished to get fnrthef

money, the amount must at least have pledges of support from parliament befoiw

been equal to what it had been ; and to he plunged into a war, and was very right

suppose the contributors to have pre- in doing so. On the other hand, th«
vailed on the assessors to underrate them prince aai duke of Buckingham behaved
is rather contrary to common fiscal usage. In public towards him with great rode-

In cue of Mede's letters, which of course msb. Pail. Hist 1396.

2b2
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prince of Wales and duke of Buckingham instituted this

prosecution, to gratify the latter's private pique, against

the wishes of the king, who warned them they would
live to have their fill of parliamentary impeachment. It

was conducted by managers on the part of the commons
in a very regular form, except that the depositions of

witnesses were merely read by the clerk; that funda-
mental rule of English law which insists on the viva
voce examination being as yet imknown, or dispensed
with in political trials. Nothing is more worthy of

notice in the proceedings upon this impeachment than
what dropped from sir Edwin Sandys, in speaking upon
one of the charges. Middlesex had laid an imposition of

31. per ton on French wines, for taking off which he re-

ceived a gratuity. Sandys commenting on this offence,

protested, in the name of the commons, that they intended
not to question the power of imposing claimed by the
king's prerogative : this they touched not upon now

;

they continued only their claim, and when they should
have occasion to dispute it would do so with all due
regard to his majesty's state and revenue," Such cautious
and temperate language, far from indicating any dispo-

sition to recede from their pretensions, is rather a proof
of such united steadiness and discretion as must ensure
their success. Middlesex was unanimously convicted
by the peers.** His impeachment was of the highest
moment to the commons, as it restored for ever tha(

salutary constitutional right which the single precedent
of lord Bacon might have been insufficient to establish

against the ministers of the crown.

The^wStlast^^-rlianiGnts had been dissolved wi.thout

passing a single act, except the subsidy bill of 1621. An
interval of legislation for thiiieon years was too long for

any civilised country. Several statutes were enacted in

" Pari Hilt. 1421. aRalnst him, since that boust was not
d CUrendon blamoi the Imprnchniont wholly guvcrncd by llncktngham. See

of MiddlcMX fur the very rcaMoi. which too the Llfu nt' Nichulas Farrar In Words-
makes mu dcnm It a fortunate event fur wortii's ICcclcslastical Biography, vol. iv.,

Um constitution, and secnui to consider where It appears that that pious and con-

ttim as a sacrilke to Buckingbam's re- scientloiis man was one of the trcasurrr's

ieotmeiit. Uackat also, the biographer most forward accusers, having brcu
of WllUams, takes bis ixart Carte, how- deeply ItOurud by him. It Is diltluult to

tver, tiiouRht him KuHty, p. 116; and tho doii-nnino tJie question from tbo print<>4

nanliDKUs vote of the peers Is much trla). '
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the present session, but none so material as tl at for

abolishing monopolies for the sale of merchandise, or for

using any trade.* This is of a declaratory nature, and
recites that they are already contrary to the ancient and
fundamental laws of the realm. Scarce any difference

arose between the crown and the commons. This sin-

gular calm might probably have been interrupted, had
not the king put an end to the session. They expressed

some little dissatisfaction at this step,' and presented a

list of grievances, one only of which is sufficiently con-

siderable to desei-ve notice ; namely, the proclamations

already mentioned in restraint of building about London,
whereof they complain in very gentle terms, considering

their obvious illegality and violation of private right.*

The commons had now been engaged for more than
twenty years in a struggle to restore and to fortify their

own and their fellow subjects' liberties. They had
obtained in this period but one legislative measure of

importance, the late declaratoiy act against monopolies.

But they had rescued from disuse their ancient right of

impeachment. They had placed on record a protestation

of their claim to debate all matters of public concern.

They had remonstrated against the usurped prerogatives

of binding the subject by proclamation, and of levying
customs at the out-ports. They had secured beyond
controversy their exclusive privilege of determining con-
tested elections of their members. Of these advantages
some were evidently incomplete, and it would require
the most vigorous exertions of future parliaments to

realize them. But such exertions the increased energy
of the nation gave abundant cause to anticipate. A deep
and lasting love of freedom had taken hold of every class

except perhaps the clergy, from which, when viewed
together with the rash pride of the court and the uncer-
tainty of constitutional principles and precedents, col-

lected through our long and various history, a calm by-
stander might presage that the ensuing reign would not
pass without disturbance, nor perhaps end without con-
fusion.

"21 Jac I., c. 3. See what lord Coke says on this act, and on the nneral mb
Ject of monopolies, 3 Inst 181.

t P. H. 1483. M. 1488.
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CHAPTEE VII.

ON THE ENGLISH CONSTITUTION FKOM THE ACCESSION OB CHARI.ES I

TO THE DISSOLUTION OF HIS THIRD PARLIAMENT.

Parliament of 1625—Its Dissolution—Another Parliament called—Prosecution of

BuckingLam—Arbitrary Proceedings towards the Earls of Arcndel and Bristol

—

Loan demanded by the King—Several committed for refusal to contribute—They
sue for a Habeas Corpus—Arguments on this Question, which is decided against

them—A Parliament called in 1628—Petition of Right—King's Reluctance to

grant it—Tonnage and Poundage disputed—King dissolves Parliament—Religious

Differences—Prosecution of Puritans by Bancroft—Growth of High Church Tenets

—Differences as to the Observance of Sunday—Arminian Controversy—State of

Catholics under James—Jealousy of the Court's Favour towards them—Uncon-
stitutional Tenets promulgated by the High Church Party—General Remarks.

Charles I. had much, in his character very suitable

to the times in which he lived, and to the spirit

of the people he was to rule ; a stem and serious de-

portment, a disinclination to all licentiousness, and
a sense of religion that seemed more real than in his

father.' These qualities we might suppose to have
raised some expectation of him, and to have procured at

his accession some of that popularity which is rarely

withheld from untried princes. Yet it does not appear

that he enjoyed even this first transient sunshine of his

subjects* affection. Solely intent on retrenching the

excesses of- prerogative, and well aware that no sovereign

would voluntarily recede from the possession of power,

they seem to have dreaded to admit into their bosoms
any sentiments of personal loyalty which might enervate

their resolution. And Charles took si)cedy means to

convince them that they had not oiTcd in withholding

their confidence.

" Tb« gmienl tmopore&ce and chastity p. OS. I am aware Uiat lio was nut the

of OharlM, and tbe efllKt thoM virtuns perfect iinint as well as martyr which his

bad in rafDrmtng the outward Cue of tbe paneKyristii represent Urn to linvn been {

court, are attested by many wrltera, and but It is an nnwurtlty ofllce, even for tbe

•ipcdally by Mrs. Hutcbinson, wboae purjioso of thrn^ng ridicule on csaggot

pxri word lie w'iuld not have tindaaerv- rated praluc, tu turn the lolcrfxicope d
frlly i/btaloml. Mem. of Cut. HutchinaoD, blutnry on private Ufa.

J
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Elizabeth in her systematic parsimony, James in hia

averseness to war, had been alike influenced by a con-

Bciousness that want of money alone could render a

parliament formidable to their power. None of the

irregular modes of supply were ever productive enough
to compensate for the clamour they occasioned; after

impositions and benevolences wore exhausted, it had
always been found necessary, in the most arbiti-ary

times of the Tiidois, to fall back on the representatives

of the people. But Charles succeeded to a war, at least

to the preparation of a war, rashly undertaken through
his own weak compliance, the arrogance of his favourite,

and the generous or fanatical zeal of the last parliament.

He would have perceived it to be manifestly impossible,

if he had been capable of understanding his own posi-

tion, to continue this war without the constant assistance

of the house of commons, or to obtain that assistance

without very costly sacrifices of his royal power. It

was not the least of this monarch's imprudences, or

rather of his blind compliances with Buckingham, to

have not only commenced hostilities against Spain which
he might easily have avoided,'' and persisted in them for

four years, but entered on a fresh war with France,
though he had abundant experience to demonstrate the

impossibility of defrajang its charges.

The first parliament of this reign has been severely
censured on account of the penurious supply parliament

it doled out for the exigencies of a war in ofi625.

which its predecessors had involved the king. I will
not say that this reproach is wholly unfounded. A
more liberal proceeding, if it did not obtain a reciprocal
concession from the king, would have put him more in
the wrong. But, according to the common practice and
character of all such assemblies, it was preposterous to
expect subsidies equal to the occasion until a foundation
of confidence should be laid between the crown and
parliament. The commons had begun probably to re-

pent of their hastiness in the preceding year, and to
discover that Buckingham and his pupil, or master

b War had not been declared al much more set upon it than his suljecta
Charles's accessiou, nor at the dissolution Hume and all his school kept this out o|

oJ the first parliament In fact, he was sight
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(which shall we say ?), had conspired to deceive them."

They were not to forget that none of the chief gi'ievances

of the last reign were yet redressed, and that supplies

must be voted slowly and conditionally if they would
hope for reformation. Hence they made their grant of

tonnage and poundage to last but for a year instead of

the king's life, as had for two centuries been the practice;

on which account the upper house rejected the bill.''

Nor would they have refused a further supply, beyond
the two subsidies (about 140,000?.) which they had

Its dissoiu- granted, had some tender of redress been made
tion. \)y ^e crown; and were actually in debate

upon the matter when interrupted by a sudden dis-

solution."

Nothing could be more evident, by the experience of

the late reign as well as by observing the state of public
spirit, than that hasty and premature dissolutions or

prorogations of parliament served but to aggravate the

crown's embarrassments. Every successive house of

commons inherited the feelings of its predecessor, with-
out which it would have ill represented the prevalent

humour of the nation. The same men, for the most
part, came again to parliament more irritated and despe-

rate of reconciliation with the sovereign than before.

Even the politic measure, as it was fancied to be, of

excluding some of the most active members from seats

in the now assembly, by nominating them sheriifs for

the year, failed altogether of the expected success ; as it

naturally must in an age when all ranks partook in a
common enthusiasm.' Hence the prosecution against

Hnme has disputed tbli, but with d Pari. Hist. vol. ii. p. 6.

lillle tucceM, even on blit own showing. * Id. 33.

He ubeervM, on an assertion of Wilson t The langtiagc ol lord-keeper Coventry

that Buckingham lost his popnlarity after in opening tlie scKKion was very ill-cal-

Bristol arrived, becacse be proved that culated for tlic Npirit of the coniniunx

.

tbe former, while lo Spain, bad professed " If wu umsider uriglit, mid tliink of Hint

himself a papist^—thnt It m falw, nnd incomparable dlHtuiu-o between tlu< su-

*MU ntver ia4d b]t BriiUtl. It is «lngiiUr premc helKlit and majesty of a miglity

that Home should know so iKwitlvely monarch and the oubnitsslve awe and

what Bristol did not say in 1624, when lowliness of loyal Bul^ects, we cannot l)iit

It is notorious that be said in parliament receive exceeding eumrurl and content*

what r^iarly comes to the same thing in meut In tlie frame and constitution of

1626. See a onrtoiM tetter In Oabalo, this blghett court, wherein not only the

n. TH, showing what a combination bad prelates, nobles, and gramlees, but tlio

Mm Cvrawd against nnckinglinm, of alt roramous of all degreoH, liuve tlieir (lart;

(UtOllpttMis of maieciiii'rnin. and wlierolii that high nu^ehty d.tit de-



Cha. I.—1625-29. PROSECUTION OF BUCKINGHAM. 377

Buckingham, to avert which Charles had dissolved hia

first parliament, was commenced with redoubled vigour

in the second. It was too late, after the precedents

of Bacon and Middlesex, to dispute the right of the

commons to impeach a minister of sta+j. The king,

however, anticipating their resolutions, after some sharp

speeches only had been uttered against his favourite,

sent a message that he would not allow any of his

servants to bo questioned among them, much less such
as were of eminent place and near unto him. He saw,

he said, that some of them aimed at the duke of Buck
ingham, whom, in the last parliament of his father,

all had combined to honour and respect, nor did he
know what had happened since to alter their affections

;

but he assured them that the duke had done nothing
without his own special direction and appoint-

prosecution
ment. This haughty message so provoked the of Bucking-

commons, that, having no express testimony ^*^"'

against Buckingham, they came to a vote that common
fame is a good ground of proceeding either by inquiry
or presenting the complaint to the king or lords ; nor
did a speech from the lord-keeper, severely rating their

presumption, and requiring on the king's behalf that

they should punish two of their members who had
given him offence by insolent discourses in the house,

lest he should be compelled to use his royal authority

against them,—nor one from the king himself, bidding
them " remember that parliaments were altogether in

his power for their calling, sitting, and dissolution

;

therefore, as he found the fruits of them good or evil,

they were to continue to be or not to be," *—tend to

sccnd to admit, or raliicr to invite, the encroacUuig on his prerogative ; lor in

buinbltst of his subjects to conference and his messagts he had told them that he

counsfii with him," &c. He gave ihem a must then use new councils. In all

distinct hint afterwards that they must Christian kingdoms there were parlia-

not expect to sit long. ParL Hist. 39. ruents anciently, till the monarchs, seeing

8 Pari. Hist. 60. I know of nothing their turbulent spirits, stood ujwn their

under the Tudors of greater arrogance prerogatives, and overthrew them all.

than this language. Sir Dudley Carleton, except with us. In foreign coimtries Uio

accustomed more to foreign negotiations people look not like ours, with store of

than to an English house of commons, flesh on their backs, but like ghosts, being

gave very just offence by descanting on nothing but skin and bones, witli some
the misery of the peopie iu other coun- thiu cover to their nakedness, and wearing

tries. " He cautioned them not to make wooden shoes on their feet—a misery

tho king out of love with parUaments by beyond expression -uu] that we are yet
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pacify or to intimidate the assembly. They addressed
the king in very decorous language, but asserting " the
ancient, constant, and undoubted right and usage of
parliaments to question and complain of all persons, of

what degree soever, found grievous to the commonwealth,
in abusing the power and trust committed to them by
their sovereign. The duke was accordingly impeached
at the bar of the house of peers on eight articles, many
of them probably well founded; yet, as the commons
heard no evidence in support of them, it was rather
unreasonable in them to request that he might be com-
mitted to the Tower.

In the conduct of this impeachment, two of the
managers, sir John Eliot and sir Dudley Digges, one
the most illustrious confessor in the cause of liberty

whom that time produced, the other a man of much
ability and a useful supporter of the popular party,
though not free from some oblique views towards pro-
motion, gave such offence by words spoken, or alleged
to be spoken, in derogation of his majesty's honour, that
they were committed to the Tower. The commons of

course resented this new outrage. They resolved to do
no more business till they were lighted in their privileges.

They denied the words imputed to Digges ; and, thirty-

six peers asserting that he had not spoken them, the
king admitted that he was mistaken, and released both

Arbitrary their members.'' He had already broken in

to^rdi'the "P°^ *^® privileges of the house of lords by
eari» of Committing the carl of Anindel to the Tower
Arundel duHng tho scssion ; not upon any political
charge, but, as was commonly surmised, on account of
a marriage which his son had made with a lady of royal

free from; and let us not lose the repute had been ratlicr coiisplcuous In tho late
of a (yee-bom nation by our turbuleniy rrign, and whose clmrucler Is drawn by
In parliament" UuHhworth. Clarendon In the llrst book of bis history.

ThU waaa hint, In ilio UHiial arrogant Ho held ten proxies In tho king's first

•tyle of oourta, Uiat Uio liberties of tho parliament, on Huoklnghanj did thirteen,

people depended on favour, and nut on Llngard, ix. 328. In tho second, Peni-
thelr own determination to maintain broke had only five, but tlie duke Btfll

tivm. came wlih thlrU-cn. Ixirds' JouniaU,
1" I'arl. nut. ii»; ilutwil. I. 147; p. 491. Tills enormous occumulatlon of

I>jrd«' JotimaU. A few |)eers refused to luirrages In one person led to an order
)<jln In thia. of tho house, which Is now Its established

l>r. Mngard has olmervcd tliat Uie regiilatlim, that no peer run hold more
o|rp<i«ltlon In the bou^e of lord* waa than two proxies. I/>rdK' JouniaUi, p
bnuit*\ bjr the <'arl of I>ifmbrolu. wbo 607.
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blood. Sucli private offences were sufficient in those

arbitrary reigns to expose the subject to indefinite

imprisonment, if not to an actual sentence in the star-

chamber. The lords took up this detention of one of

their body, and, after formal examination of precedents

by a committee, came to a resolution, " that no lord of

parliament, the parliament sitting, or within the usual

times of privilege of parliament, is to be imprisoned

or restrained without sentence or order of the house,

unless it be for treason or felony, or for refusing to give

surety for the peace." This assertion of privilege was
manifestly warranted by the co-extensive liberties of the

commons. After various messages between the king
and lords, Ai-undel was ultimately set at liberty.'

This infringement of the rights of the peerage wau
accompanied by another not less injurious, the ,„_,,.

i> 1 r -i. x- J. Ai, 1 i-
and Bristol.

refusal of a writ oi summons to the earl oi

Bristol. The lords were justly tenacious of this unques-

tionable privilege of their order, without which its

constitutional dignity and independence could never be

maintained. Whatever irregularities or uncertainty of

legal principle might be found in earlier times as to

persons summoned only by writ without patents of

creation, concerning whose hereditary peerage there is

nmch reason to doubt, it was beyond all controversy that

an earl of Bristol holding his dignity by patent was
entitled of right to attend parliament. The house
necessarily insisted upon Bristol's receiving his summons,
which was sent him with an injunction not to comply
with it by taking his place. But the spirited earl knew
that the king's constitutional will expressed in the writ

ought to outweigh his private command, and laid the

secretary's letter before the house of lords. The king
prevented any further interference in his behalf by
causing articles of charge to be exhibited against him
by the attorney-general, whereon he was committe<l to

the Tower. These assaults on the pride and consequence
of an aristocratic assembly, from whom alone the king
could expect effectual- support, display his unfitness not
only for the government of England, but of any other

nation. Nor was his conduct towards Bristol loss

I Pari Hist. 129; HataeU. 141,
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oppressive tlian impolitic. If we look at the harsh, and
indecent employment of his own authority, and even
testimony, to influence a criminal process against a man
of approved and untainted worth,'' and his sanction of

charges which, if Bristol's defence be as true as it is

now generally admitted to be, he must have known to be
unfoimded, we shall hardly concur with those candid
persons who believe that Charles would have been an
excellent prince in a more absolute monarchy. Nothing,
in truth, can be more preposterous than to maintain,

like Clarendon and Hume, the integrity and inno-

cence of lord Bristol, together with the sincerity and
humanity of Charles I. Such inconsistencies betray a

determination in the historian to speak of men according

to his preconceived affection or prejudice, without so

much as attempting to reconcile these sentiments to the

facts which he can neither deny nor excuse."

Though the lords petitioned against a dissolution, the

king was deteimined to protect his favourite, and
rescue himself from the importunities of so refractory

a house of commons." Perhaps he had already taken

k Mr. Brodie lias cemmenk-d rather Id. 98. Tlie house ordered two questions

too severely on Bristol's conduct, vol. ii. on this to be put to the judges: 1. '\Vho-

p. 109. That he was " actuated merely ther, in case of treason or felony, the

by motives of self-aggrandizement " is Iclng^g testimony was to be admitted or

•urely not apparent ; though he might be not? 2. Whether words spoken to the

more partial to Spain than we may think prince, who is after king, make any alter-

right, or even though he might have atioii in the case ? They wore ordered

some bias towards the religion of Bome. to deliver their opinions three days aft(*r

The last, however, is by no means proved

;

wards. But when the time come, tho

for the king's word is no proof in my eyes, chief Justice informed tlie house that the
"" See tho proceedings on the mutual attorney-general had communicated to

charges of Buckingham and Bristol in the Judges his mi\|c8ty's pleasure that

Jtushworth, or tlie Parliamentary History, tlicy should forbear to give an answer.

Charles's bcliaviour is worth noticing. Id. 103, 106.

lie uDt a mesMge to the bouse, desiring Hume sayg, "Charles himself was cer-

that they would not comply with the talnly deceived by Buckingham when
carl'f request of being allowed aiiinsel

;

be corroborated his tavouritc's narrative

and yieUiad ungraclouHly when tlie lords by his testimony." But no assertion can

remonstntted agalimt the prohibition, be more gratuitous; the supposition in-

ParL Hist. 97, 13!i, The attorney-general deed Is Impossible.

txhlblteU arUclos against Bristol as to " I'arl. Hist 193. If the foAowIng
Utctn depending In great measure on the letter Is accurate, the privy council tlicm*

icing's solo testimony. Bristol petitioned leWes were against tlils dISHolution :—
the house " to take Into consideration of " Yesterday the lords sitting in council

whatcoimqnencc such a prnodent might at Whitehall, to argue wbethnr tlic iwr-
be; and tlwrson m<Mt hmnbly to move llanicnt should be dissolved c<t nut, were
bis nu\|esty for tho declining, at least, of all wlili one voice against tbi diasolution

bis ni^jestr's oocusation and testimony." of It ; and to-day, when thi lord-keeper
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the resolution of governing without the concurrence of

parliaments, though he was induced to break it tha

ensuing year. For, the commons having delayed to pass

a bill for the five subsidies which they had voted in

this session till they should obtain some satisfaction

for their complaints, he was left without any regular

supply. This was not wholly xinacceptable to some of

his councillors, and probably to himself, as affording a
pretext for those unauthorised demands which the ad-

vocates of arbitrary prerogative deemed .more .^
consonant to the monarch's honour. He had mandedby

issued letters of privy seal, after the former '^'''"°8-

parliament, to those in every county whose names had
been returned by the lord lieutenant as most capable,

mentioning the sum they were required to lend, with
a promise of repayment in eighteen months." This
specification of a particular sum was reckoned an
unusual encroachment, and a manifest breach of the
statute against arbitrary benevolences; especially as

the names of those who refused compliance were to be
returned to the council. But the government now
ventured on a still more outrageous stretch of power.
They first attempted to persuade the people that, as

subsidies had been voted in the house of commons, they
should not refuse to pay them, though no bill had been
passed for that purpose. But a tumultuous cry was
raised in Westminster-hall from those who had been
convened, that they would pay no subsidy but by
authority of parliament.^ This course, therefore, was

drew out the commission to have reail it, the people to pay subsidies ; but tlicre

Ibey sent four of their own body to his arose a great tumultuous shout amongst
najesty to let him luiow how dangerous them :

• A parliament ! a parliament ! else

this abruption would be to the state, and no subsidies !

' The lev-ying of the sub-

beseech him the parliament might sit but sidies, verbally granted in parliament,

two days—he answered, Not a minute." being propounded to the subsidy-men in

15 June, 1626. Mede's Letters, ubi supra. Westminster, all of them, saving some
The author expresses great alarm at what thirty among five thousand (and they all

sight be the consequence of this step, tlio king's servants), cried, ' A purlia-

Mfde ascribes this to the council; but meut! aparliament!' &c. The same was
others, perhaps more probably, to the done in Middlesex on Monday also,'in five

house of peers. The king's expression, or six places ; but far more are said to
" not a minute," is mentioned by several have refused the grant. At Hicks "s-liall,

writers. the men of Middlesex assembled there,
° Rushworth, Kennet. when tney had heard a speech for tlia

P Mede's Letters.—"On Monday the purpose, made their obeisance; and s*

)itdg«B sat in Westniinster-ball to persuade went out without any answer affirmativ*
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abandoned for one hardly less unconstitutional. A
general loan was demanded from every subject, accord-

ing to the rate at which he was assessed in the last

subsidy. The commissioners appoLated for the collection

of this loan received private instructions to require riot

less than a certain proportion of each man's property in

lands or goods, to treat separately with every one, to

examine on oath such as should refuse, to certify the
names of refractory persons to the privy council, and to

admit of no excuse for abatement of the sum required.^

This arbitrary taxation (for the name of loan could
not disguise the extreme improbability that the money
would be repaid), so general and systematic as well as

so weighty, could not be endured without establishing

a precedent that must have shortly put an end to the
existence of parliaments. For, if those assemblies were
to meet only for the sake of pouring out stupid flatteries

at the foot of the throne, of humbly tendering such
supplies as the ministry should suggest, or even of

hinting at a few subordinate grievances which touched
not the king's prerogative and absolute control in matters
of state—functions which the Tudors and Stuarts were
well pleased that they should exercise—if every remon-
Htrance was to be checked by a dissolution, and chastised

by imprisonment of its promoters, every denial of sub-
sidy to furnish a justification for extorted loans, our
free-bom highminded gentry would not long have
brooked to give their attendance in such an ignominious
assembly, and an English parliament would have become

«r negative. In Kent the wliolc omnty lieutenants to cause all the troo))8 and
denied, saying that subHidies were niuttcrH bands of the county to bo mustered,
of too high a nature for them to meddUt trained, and ready to march, na be la

witlial, and that they dunt not deal there- threatened witli invasion; tliat the Jns-
wlth. lent hereafter they might Iw called tices do divide the county Into district^

in qupxtion." July Z2, ct post. In liar- niid ap|K)int in each able persons to col-

.eian M.SS. voLxxxvii. fol. \92, wc Dnd u Icct and receive moneys, pmmlsing the
Utter from the king to the deputy-lieu- parties to employ them In the common
tenant* and juiUcM of every county, defence ; to tend a Hit of those who con-
informing tbem ttiat be bad dtiiolved the tribute and tboee who rcnise, " that we
loMt parliament becetue the disordered may hereby bo Informed who are wclU
passion of lonM nemben of that bouse, affected to our service, and wboaro other*

contrary to the good inclination of tlie wise." July 7, I6'i6. It is evident that

greater and wtaer tort of tbem, had this- the pretext of invasion, which was utterly

(rated the grant of four subeldlet and improbable, wa« made use of in order b
three Sfteentba, which tbey bad pro- shelter tbe king's Illegal proceeding!.

1 1 be tberefoTP «t\)«lns the dcput^r- *< Kuabworth'a Abr. i. 370.
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as idle a mockery of national representation as the cortes

of Castile. But this kingdom was not in a temper to

put up with tyranny. The king's advisers were as little

disposed to recede from their attempt. They prepared

to enforce it by the arm of power.' The common people

who refused to contribute were impressed to serve in the

navy. The gentry were bound by recognizance several com-

to appear at the council-table, where many of
^j-J^^,

^^

them were committed to prison." Among these contribute,

were five knights, Darnel, Corbet, Earl, Heven- J^^l^^„
ingham, and Hampden, who sued the court of corpus,

king's bench for their writ of habeas corpus. The writwas
granted ; but the warden of the Fleet made return that

they were detained by a warrant from the privy council,

informing him of no particular cause of imprisonment,

but that they were committed by the special command
of his majesty. This gave rise to a most important

question, whether such a return was sufficient in law to

justify the court in remitting the parties to custody.

The fundamental immunity of English subjects from

arbitrary detention had never before been so fully can-

vassed ; and it is to the discussion which arose out of the

case of these five gentlemen that we owe its continual

assertion by parliament, and its ultimate establishment

' The 321st volume of Hargrave MSS., councillors. The kiug pressed it forward

p. 300, contains minutes cf a debate at much. In the same volume, p. 393, we
the council-table during the interval be- find other proceedings at tlie council,

tween the second and third parliaments table, whereof the subject was the cen-

of Charles, taken by a councillor. It was suring or punishing of some one who had
proposed to lay an excise on beer; others refused to contribute to the loan of 162d,

suggested that it should be on malt, on on the ground of its illegality. Thehigheot
account of what was brewed in private language is held by somt of the conclave

houses. It was then debated " liow to in this debate.

overcome difficulties, whether by persua- Mr. D'Israeli has collected from the
sion or force. Persuasion, it was thought, same copious reservoir, the manuscript!
would not gain it; and for Judicial of the British Museum, several more illus-

courses, it would not hold against the trations both of the arbitrary proceedings
subject that would stand upon the right of the council and of the bold spirit with
of his own property, and against the fun- which they were resisted. Curiosities of
damental constitutions of the kingdom. Literature, new series, iii. 381. But this

The last resort was to a proclamation; ingeniousauthor is too much imbued with
for in star-chamber it might be punish- " the monstrous faith of many made for

able, and thereupon it rested." There one," and sets the private feelings of

follows much more: it seemed to beagreed Charles for an unworthy and dangeroui
that there was such a necessity as might minion above the liberties and jitereaU

Justify the Imposition ; yet a sort of re- of the nation.

]9:;t«nce is visible even among these timid " Uushwortb, Kennet
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iu f ill practical efficacy bj the statute of Charles II. It

was argued with great ability by Noy, Selden, and other
eminent lawyers, on behalf of the claimants, and by the
attorney-general Heath for the crown.
The counsel for the prisoners grounded their demand

. of liberty on the original basis of Maerna
. :; oiis Charta, the twenty-ninth section of which, as is
qujstion. ^g22 known, provides that "no free man shall

be taken or imprisoned unless by lawful judgment of his

peers, or the law of the land." This principle having
been frequently transgressed by the king's privy council

in earlier times, statutes had been lepeatedly enacted,

independently of the general confirmations of the charter,

to redress this material grievance. Thus in the 25th
of Edward III. it is provided that "no one shall bo
taken by petition or suggestion to the king or his

counsel, unless it be (i. e. but only) by indictment or

presentment, or by writ original at the common law."
And this is again enacted three years afterwards, with
little variation, and once again in the course of the

same reign. It was never understood, whatever the
loose language of these old statutes might suggest, that

no man could bo kept in custody upon a criminal charge
before indictment, which would have afforded too great
security to offenders. But it was the regular practice

that every warrant of commitment, and every return by
a gaoler to the Avrit of habeas corpus, must express the
nature of the charge, so that it might appear whether
it were no legal offence, in which case the party must
be instantly set at liberty ; or one for which bail ought
to be taken ; or one for which he must bo remanded to

prison. It appears also to have boon admitted vdthout
controversy, though not perhaps according to the strict

letter of law, that the privy council might commit to

prison on a criminal charge, since it seemed preposterous
to deny that power to those intrusted with the care of

the commonwealth which every petty magistrate en-
mycd. But it was contended that they were as much
bound as every petty magistrate t(j assign such a cause
for their commitments as might enable tbo court of king's

bench to determine whether it should release or remand
tlie prisoner brought before them by habeas corpus.

The advocates for this principle alleged sevei'al pro
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cedents from the reign of Henry VII. to that of Jamea,
where persons committed by the council generally, or
even by the special command of the king, had been
admitted to bail on their habeas corpus, *' But I con-
ceive," said one of these, " that our case will not stand
upon precedent, but upon the fundamental laws and
statutes of this realm ; and though the precedents look
one way or the other, they are to be brought back unto
the laws by which the kingdom is governed." He was
aware that a pretext might be found to elude most of hia

precedents. The warrant had commonly declared the

party to be charged on suspicion of treason or of felony ;

in which case he would of course be bailed by the court.

Yet in some of these instances the words " by the king's

special command " were inserted in the commitment

;

so that they served to repel the pretension of an arbi-

trary right to supersede the law by his personal autho-

rity. Ample proof was brought from the old law-books
that the king's command could not excuse an illegal act,

" If the king command me," said one of the judges under
Henry VI., " to arrest a msin, and I arrest him, he shall

have an action of false imprisonment against me, though
it were done in the king's presence." " The king," said

chief justice Markham to Edward IV., " cannot arrest a
man upon suspicion of felony or treason, as any of his

subjects may ; because, if he should wrong a man by
such arrest, he can have no remedy against him." Ko
verbal order of the king, nor any under his sign manual
or privy signet, was a command, it was contended by
Selden, which the law woiild recognise as sufficient to

arrest or detain any of his subjects, a writ duly issued
under the seal of a court being the only language in
which he could signify his will. They urged farther

that, even if the first commitment by the king's com-
mand were lawful, yet, when a party had continued in

prison for a reasonable time, he should be brought
to answer, and not be indefinitely detained—liberty

being a thing so favoured by the law that it will not
suffer any man to remain in confinement for any longer
time than of necessity it must.
To these pleadings for liberty. Heath, the attorney-

general, replied in a speech of considerable ability, full of

those high principles of prerogative which, trampling as

yoL. 1. 2 c
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if were on all statute and precedent, seemed to tell the
judges that they were placed there to obey rather than
to determine. " This commitment," he says, " is not in

a legal and ordinary way, but by the special command
of our lord the king, which implies not only the fact

done, but so extraordinarily done, that it is notoriously

his majesty's immediate act and will that it should be
so." He alludes afterwards, though somewhat obscuiely,

to the king's absolute power, as contradistinguished

from that according to law—a favourite distinction, as I

have already observed, with the supporters of despotism.
" Shall we make inquiries," he says, " whether his com-
mands are lawful ?—who shall call in question the justice

of the king's actions, who is not to give account for

them?" He argues, from the legal maxim that the

King can do no wrong, that a cause must be presumed to

exist for the commitment though it be not set forth. He
adverts with more success to the number of papists and
other state-prisoners detained for years in custody for

mere political jealousy. " Some there were," ho says,
" in the Tower who were put in it when very young

;

should they bring a habeas corpus, would the court

deliver them ? " Passing next to the precedents of the

other side, and condescending to admit their validity,

however contrary to the tenor of his former argument,
he evades their application by such distinctions as I have
already mentioned.
The judges behaved during this great cause with appa-

rent moderation and sense of its importance to

^Jj^** the subject's freedom. Their decision, however,
mgainat was in ffivour of the crown ; and the prisoners
'"^ were remanded to custody. In pronouncing

this judgment the chief justice, sir Nicholas Hyde,
avoiding the more extravagant tenets of absolute mo-
narchy, took the narrower line of denying the applica-

tion of those precedents which had been alleged to show
the practice of the court in bailing persons committed
by the king's special command. lie endeavoured also

to prove thiit, where no cause had been expressed in

the warrant, except such command as in the present

instance, the judges had always remanded the parties;

bnt Avith so little success, that I cannot perceive more
than one cose mentioned by him, and that above a hui^-
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dred years old, which supports this doctrine. The best

authority on which he had to rely was the resolution of

the judges in the 34th of Elizabeth, published in Ander-
son's Eeports,' For, though this is not grammatically

worded, it seems impossible to doubt tliat it acknow-
ledges the special command of the king, or the authority

of the privy council as a body, to be such sufficient

wari'ant for a commitment as to require no further cause

to be expressed, and to prevent the judges from dis-

charging the party from custody, either absolutely or

upon bail. Yet it was evidently the consequence of

this decision that every statute from the time of Magna
(Jharta, designed to protect the personal liberties oi

Englishmen, became a dead letter, since the insertion of

four words in a warrant (per speciale mandatum regis),

which might become matter of form, would control their

remedial efficacy. And this wound was the more deadly-

in that the notorious cause of these gentlemen's impii-

sonment was their withstanding an illegal exaction of

money. Everything that distinguished our constitu-

tional laws, all that rendered the name of England valu-

able, was at stake in this issue. If the judgment in the

case of ship-money was more flagrantly iniquitous, it

was not so extensively destructive as the present."

Neither these measures, however, of illegal severity

towards the uncompliant, backed as they were bj' a

timid court of JTistice, nor the exhortations of a more
prostitute and shameless band of churchmen, could
divert the nation from its cardinal point of faith in

its own prescriptive franchises. To call another par-

liament appeared the only practicable means
of raising monej'' for a war in which the ment c^ied

king persisted with great impolicy, or rather ^ ^®^^-

blind trust in his favourite. He consented to this

with extreme unwillingness.* Previously to it« as-

t See above, in chap. v. Coke himself, sured his opinion was as little to the pur-
while chief justice, had held that one pose. Id. 325. State Trials, iii. 81.

committed by the privy council was not " State Trials, iii. 1-234 ; ParL Hist
bailable by any court in England. Pari. 2-16, 259, &c; Rushworth.
Hist. 310. He had nothing to say, when " At the council-table, some prcpoeing
pressed with this in the ne.\t parliament, a pariiament, the king said he did alxv-

but that he had raisgrounded his opinion minate the name. Mede's Letters, 30th
upon a certain precedent, which being Sept 1626.

nothing to the purpose he was now as-

2c2
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sembling he released a considerable number of gentle-

men and others who had been committed for their re-

fusal of the loan. These were in many cases elected to

the new parliament, coming thither with just indignation

at their country's wrongs, and pardonable resentment of

theii" own. No year, indeed, within the memory of any
one living had witnessed such violations of public

liberty as 1627. Charles seemed bom to carry into

daily practice those theories of absolute power which
had been promulgated from his father's lips. Even now,
while the writs were out for a new parliament, com-
missioners were appointed to raise money " by imposi-

tions or otherwise, as they should find most convenient

in a case of such inevitable necessity, wherein fonn and
circumstance must be dispensed with rather than the

substance be lost and hazarded
; " '' and the levying of

ship-money was already debated in the council. Antici-

pating, as indeed was natural, that this house of com-
mons would correspond as ill to the king's wishes as

their predecessors, his advisers were preparing schemes
more congenial, if they could be rendered effective, to

the spirit in which he was to govern. A contract wag
entered into for transporting some troops and a consi-

derable quantity of arms from Flanders into England,

under circumstances at least highly suspicious, and
which, combined with all the rest that appears of the

court policy at that time, leaves no great doubt on the

mind that they were designed to keep under the people

while the business of contribution was going forward."

Shall it be imputed as a reproach to the Cokes, the

Seldens. the Glanvils, the Pyms, the Eliots, the Phi-

lipses of this famous parliament, that they endeavoured
io devise more effectual restraints than the law had
hitheilo imposed on a j)rince who had snapped like

})and8 of tow the ancient statutes of the land, to remove
from his presence counsellors to have been misled by
whom was his best apology, and to subject him to an

entire dependence on his people for the expenditure of

govonimcnt, as the surest pledge of his obedience to <ho

taws?

r Rnibworth ; Medo't I«lt«n In HatL part 11. 317. Btt what li mIiI of b'» by

MSS. pMrini. Mr. Bro4l«, H. 1&8.

* Kunbworthii Abr. I. .104 • Cabal*
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The principal matters of complaint taken tip by tne

commons in this session were, ^e exaction of money
under the name of loans ; the commitment of those who
refused compliance, and the late decision of the king's

bench remanding them upon a habeas corpus ; the billet-

ing of soldiers on private persons, which had occurred
in the last year, whether for convenience or for purposes
of intimidation and annoyance ; and the commissions to

try military oflfenders by martial law—a procedure neces-
sary within certain limits to the discipline of an army,
but unwarranted by the constitution of this country,
which was little tised to any regular forces, and stretched
by the arbitrary spirit of the king's administration be-
yond all bounds." These four grievances or petition of

abuses form the foundation oT the Petition of J^'K^t.

liight, presented by the commons in tlie shape of a de-
claratory statute. Charles had recourse to many subter
fuges in hopes to elude the passing of this law

; y^^ ^^ ,

rather perhaps through wounded pride, as we reluctance

may judge from his subsequent conduct, than '** ^™°' ''•

much apprehension that it would create a serious impe-
diment to his despotic schemes. He tried to persuade
them to acquiesce in his royal promise not to arrest any
one without just cause, or in a simple confirmation of

the Oreat Chai-ter and other statutes in favour of liberty.

The peers, too pliant in this instance to his wishes, and
half receding from the patriot banner they had lately
joined, lent him their aid by proposing amendments
(insidious in those who suggested them, though not in
the body of the house), which the commons firmly re-

jected.'' Even when the bill was tendered to him for

" A commission addressed to lord Wim- additional clause adopted by the lords,
bleton, 28th Dec. 1625, empowers him to reserving the king's sorereign power;
proceed against soldiers, or dissolute per* which very Justly exposed him to suspi-
sons joining with them, who should com- cion of being corrupted. For that he
mit any robberies, &c., which by martial was so is most evident by what follows-
law ought to be punished with death, by where we are told that he had an inter'
•uch summary course as is agreeable to view with the duke of Buckingham, when
martial lav/, &c. Rymer, xviii. 254. they were reconciled ; and " his grace had
Another, in 1626, may be found, p. 763. the bishop's consent, with a little asking.
It is unnecessary to point out how unlike that he would be his grace's faithful
these commissions are to our present mu- servant in the next session of parliament,
tiny bills. and was allowed to hold up a seeming

b Bishop Williams, as we are informed enmity, and his own popular eetimation.
by his biographer, though he promoted that he might the sooner do the work."'
the Petition of Right, stickled for the Hackett's Life of Williams, p. 77, sa

Witk
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that assent wnich it had. been necessary for the last two
centuries that the king should grant or refuse in a word,
be returned a long and equivocal answer, from which it

could only be collected that he did not intend to remit
any portion of what he had claimed as his prerogative.

But on an address from both houses for a more explicit

answer, he thought fit to consent to the bill in the usual

fonn. The commons, of whose harshness towards Charles
his advocates liave said so much, immediately passed a
bill for granting five subsidies, about 350,000?.—a sum
not too great for the wealth of the kingdom or for his

exigencies, biit considerable according to the precedents
of former times, to which men naturally look."

The sincerity of Charles in thus according his assent

to the Petition of Eight may be estimated by the follow-

ing very remarkable conference which he held on the

subject with his judges. Before the bill was passed he
sent for the two chief justices, Hyde and Eichardson, to

Whitehall, and propounded certain questions, directing

that the other judges should be assembled in order to

answer them. The first question was, " Whether in no
case whatsoever the king may not commit a subject

without showing cause ? " To which the judges gave an
answer the same day under their hands, which was the

next day presented to his majesty by the two chief

justices, in these words :
" ^Ve are of opinion that, b}'

the general nale of law, the cause of commitment by his

majesty ought to bo shown
;
yet some cases may requii o

Huch Secrecy, that the king may commit a subject with-

out showing the cause for a convenient time." Tlie

king then delivered them a second question, and re-

quired them to keep it very secret, as the former:
" WTiether, in case a habeas corpus be brought, and ii

WIUi Rucli instance* of iMuicncM and ubHcrvinK what a prodigious weight of

treachery In the public men of this age, legal ability wan arrayed on the side of

tartly the dlRtnint of the commoiu woa the petition, very fairly dctennined tu

Dotioextravagaiitnjt thoKhool of Hume bear counsel for the crown. OnoofUiese,

prttond Mijeant Ashley, having argued in behalf

* Tb0 d«b*te« and conferences on this of the prerogative in a high tone, surb

mtaunU»M fnt^ccl, efpecialty on the m bad been usual in the late reign, wo*
article of the babca<i corpiu, occupy near ordered Into custody ; and tho lords us-

two hundred columns in the New Far* lurcd tbe otber house that he hod n«
llAtneniary History, to whicb I refer tbe autbority fh>m Uiem for what he had said

tmAer. Id.:i27. A rcinnrlcublc proof of th» rapid

1b OM of tbeae conftranoet Um lords, btuwiIi of poimlar principles I



Ciu. l.—l(i-z:,--2d. PETITION OK RIGHT. d9i

warrant from the king without any general or special

cause returned, the judges ought to deliver him before

they understand the cause from the king?" Their

answer was as follows :
" Upon a habeas corpus brought

for one committed by the king, if the cause be not spe-

cially or generally returned, so as the court may take

knowledge thereof, the party ought by the general rule

of law to be delivered. But, if the case be such that the

same requireth secrecy, and may not presently be dis-

closed, the court in discretion may forbear to deliver the

prisoner for a convenient time, to the end the court may
be advertised of the truth thereof." On receiving this

answer, the king proposed a third question :
" ^\ hether,

if the king grant the commons' petition, he doth not

thereby exclude himself from committing or restraining

a subject for any time or cause whatsoever without

showing a cause ? " The judges retiimed fur answer to

this important query :
" Every law, after it is made, hath

its exposition, and so this petition and answer must have
an exposition as the case in the nature thereof shall re-

quire to stand with justice ; which is to be left to the

courts of justice to determine, which cannot particularly

be discovered until such case shall happen. And although

the petition be granted, there is no fear of conclusion as

is intimated in the question." **

The king, a very few days afterwards, gave his first

answer to tiie Petition of Eight. For even this indirect

promise of compliance which the judges gave him did

not relieve him from apprehensions that he might lose

the prerogative of arbitrary commitment. And though,

after being beaten from this evasion, he was compelled
to accede in general terms to the petition, he had the

insincerity to circulate one thousand five hundred copies

of it through the country, after the prorogation, with
his first answer annexed—an attempt to deceive without
the possibility of success." But instances of such ill

faith, accumulated as they are through the life of Charles,
render the assertion of his sincerity a proof either of

historical ignorance, or of a want of moral delicacy.

The Petition of Eight, as this statute is still called,

from its not being drawn in the common form of an aoi

* Hargrave JiSS xxi/i. 97. • Part. Hilt 438
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of parliament, after reciting the various laws which, have
eetablished certain essential privileges of the subject,

and enumerating the violations of them which had re-

cently occurred, in the four points of illegal exactions,

arbitrary commitments, quartering of soldiers or sailors,

and infliction of punishment by martial law, prays the
king, "That no man hereafter be compelled to make
or yield any gift, loan, benevolence, tax, or such-like

charge, without common consent by act of parliament

;

and that none be called to answer or take such oath, or

to give attendance, or be confined or otherwise molested
or disquieted concerning the same, or for refusal thereof;

and that no freeman in any such manner as is before

mentioned be imprisoned or detained; and that your
majesty would be pleased to remove the said soldiers and
marines, and that your people may not be so burthened
in time to come ; and that the aforesaid commissions for

proceeding by martial law may be revoked and amiulled

;

and that hereafter no commissions of the like nature may
issue forth to any person or persons whatever, to be exe-

cuted as aforesaid, lest by colour of them any of your
majesty's subjects be destroyed or put to death contraiy

to the laws and franchises of the land."

'

It might not unreasonably be questioned whether the

language of this statute were sufficiently general to com-
prehend duties charged on merchandise at the outports as

well as internal taxes and exactions, especially as the

former had received a sort of sanction, though justly

deemed contrary to law, by the judgment of the court

of excheqiier in Bates's case, llie commons however
were steadily determined not to desist till they should

have rescued their fellow-subjects from a burthen as

unwarrantably imposed as those specifically

and plwid- enumerated in their Petition of Eight. Ton-
•gedu< nago and poundage, the customary grant of
^ every reign, had been taken by the present

king without consent of parliament ; the lords Laving
rejected, as before mentioned, a bill that limited it to a

single year. The house now prepared a bill to grant

I 8l*t 3 Car. L c I. Kumo hiuiprini<-<l brevity, nrid beaiuitc it may be fouod tn

nota the whole statute with tlin »o cumiuoo a book,

which 1 omit for the taka of

I
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it, but purposely delayed its passing, in order to remon
strate with the king against his unconstitutional anti-

cipation of their consent. They declared "that there

ought not any imposition to be laid upon the goods of

merchants, exported or imported, without common con-

sent by act of parliament
;

" that tonnage and poundage,
like other subsidies, sprung from the free grant of the

people; that, "when impositions had been laid on the

subjects' goods and merchandises without authority of

law, which had very seldom occurred, they had, on com-
plaint in parliament, been forthwith relieved; except
in the late king's reign, who, through evil counsel, had
raised the rates and charges to the height at which they
then were." They conclude, after repeating their decla-

ration that the receiving of tonnage and poundage and
other impositions not granted by parliament is a breach
of the fundamental liberties of this kingdom, and con-
trary to the late Petition of Right, with most humbly
beseeching his majesty to forbear any further receiving

of the same, and not to take it in ill part from those of

his loving subjects who should refuse to make payment
of any such charges without warrant of law.«

The king anticipated the delivery of this remonstrance
by proroguing parliament. Tonnage and poundage, ho
told them, was what he had never meant to give away,
nor could possibly do vrithout. By this abrupt proro-

gation while so great a matter was unsettled, he trod
back his late footsteps, and dissipated what little hopes
might have arisen from his tardy assent to the Petition
of Right. During the interval before the ensuing ses-

sion, those merchants, among whom Chambers, Rolls,

and Vassal are particularly to be remembered with
honour, who gallantly refused to comply with the de-
mands of the custom-house, had their goods distrained,
and, on suing writs of replevin, were told by the judges
that the king's right, having been established in the case
of Bates, could no longer be disputed.'' Thus the com-
mons reassembled, by no means less inflamed against
the king's administration than at the commencement of

the preceding session. Their proceedings were conducted
with more than usualwarmth.' Bucking£im's death, which

8 Pari. Hist. 431 i I'arL HiaL 441, ix.
k Kushworth, Abr. 1. 409.
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bad oociirred since the prorogation, did not allay their
resentment agarost the advisers of the crown. But the
king, who had very much lowered his tone in speaking
of tonnage and poundage, and would have been content
to receive it as their grant, perceiving that they were
bent on a full statutory recognition of the illegality of

impositions without their consent, and that they had
opened a fresh battery on another side, by mingling in

certain religious disputes in order to attack

msso^^s some of his favourite prelates, took the step, to
the pariia- which he was always inclined, of dissolving this

third parliament.

The religious disputes to which I have just alluded

Religious ^^6 chiefly to be considered, for the present
differences, purpose, in their relation to those jealousies

and resentments springing out of the ecclesiastical ad-

ministration, which during the reigns of the two first

Stuarts furnished unceasing food to political discontent.

James having early shown his inflexible determination
to restrain the puritans, the bishops proceeded with
still more rigour than under Elizabeth. No longer
thwarted, as in her time, by an unwilling council, they
succeeded in exacting a general conformity to the ordi-

nances of the church. It had been solemnly decided by
the judges in the queen's reign, and in 1604, that, al-

though the statute establishing the high-commission
court did not authorize it to deprive ministers of their

benefices, yet, this law being only in aflirmation of the
(lueon's inherent supremacy, she might, by virtue of that,

regulate all ecclesiastical matters at her pleasure, and
erect courts vdth such powers as she should think fit.

ProMcutioii
Upon this somewhat dangerous principle arch-

ofpnriun* bishop Bancroft deprived a considerable num-
by ij*ncrofL

-^^^ ^^ puritan clergymen ;'' while many more,

k Oawdny'i Cue, 6 Reports; Cro. Uiiicd Uie mure exi-niplary portion of

Jac. 37 ; Neal, p. 432. The Utter layii the clergy ; no scanduluuii or absolutely

«»)ove three hundred were deprived; but Illiterate Incumln'rit, ol wliom tliero wai
OolllcrreducM them to forty-nine, p. 687. a vory largo numlx-r, being a noncon-
'l"he former writer itatoii the nonoon- formlst This general enforcement ofcon«
formltt minliten at tbi* time in twenty- formity, however It might compel the

four countien t/> have bMO 754 ; ofooune m^jority'i obeillencc, rendered the seixt-

tlK wholn number wai mncb grettar: ration of tlie incompllant more decidml

p. 4:<i. Tlilt minority was conflderable; Neal, 446. Many retired to IluUand
bnl It la chiefly to be noticed that It ron- eiipecially of tbo Urowniitt or IndependeL
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finding that the interference of the commons in their

behalf was not regarded, and that all schemes of evatsion

were come to an end, were content to submit to the

obnoxious discipline. But their aifections being very
little conciliated by this coercion, theie remained a large

party within the bosom of the established church prone

to watch for and magnify the errors of their spiritual

jTilers. These men presci-ved the name of puritans.

Austere in their lives, while many of the othei-s were
(iareless or irregular, learned as a body comparatively

with the opposite party, implacably averse to everything

that could be construed into an approximation to popery,

they acquired a degree of respect from grave men which
would have been much more general had they not some-
times given offence by a moroseness and even malignity

of disposition, as well as by a certain tendency to equi-

vocation and deceitfulness ; faults, however, which so

frequently belong to the weaker party under a rigorous

government that they scarcely afford a marked reproach
against the puritans. They natuially fell in with the

patriotic party in the house of commons, and kept up
throughout the kingdom a distrust of the crown, which
has never been so general in England as when connected
with some religious apprehensions.
The system j^ursued by Bancroft and his imitators,

bishops Neile and Laud, with the approbation
^^

of the king, far opposed to the healing couAsels bigu-chunh

of Burleigh and Bacon, was just such as low- ^"'^'s.

bom and little-minded men, raised to power by fortune's

caprice, are ever found to pursue. They studiously

aggravated every difference, and irritated every Avoimd.

As the characteristic prejudice of the puritans was so

bigoted an abhorrence of the Romish faith that they
hardly deemed its followers to desei-ve the name of

Christians, the prevailing high-church party took care

to shock that prejudice by somewhat of a retrograde

movement, and various seeming, or indeed real, accom-
modations of their tenets to those of the abjured religion.

They began by preaching the divine right, as it is called,

or absolute indispensability, of episcopacy ; a doctrine ol

which the first traces, as I apprehend, are found about

«teiiomination. Id. 436. And Bancroft, some who were setting out W VirgL-iia

like his successor Laud, interfered to stop Id. tf4.
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the end of Elizabeth's reign." They insisted on the

necessity of episcopal snccession regularly derived from
the apostles. They drew an inference from this tenet,

that ordinations by presbyters were in all cases nidi.

And as this affected all the reformed churches in Europe
except their own, the Lutherans not having preserved

the succession of their bishops, while the Calvinists had
altogether abolished that order, they began to speak of

them not as brethren of the same faith, united in +.h©

same cause, and distinguished only by differences littio

more material than those of political commonwealths
(which had been the language of the church of England
ever since the Reformation), but as aliens, to whom they

were not at all related, and schismatics, with whom they

held no communion ; nay, as wanting the very essence

of a Christian society. This again brought them nearer

by irresistible consequence to the disciples of Eome,
whom, with becoming charity, but against the received

creed of the puritans, and perhaps against their own
articles, they all acknowledged to be a part of the catho-

"* Lord Bacon, In hia advertisement

respecting the Controversies of the Church
of England, written under KUzabeth,

vpeaks of this notion as newly broached.
" Yea, and some indiscreet persons have
been bold In open preaching to use dis-

honourable and derogatory speech and
censure of the churches abroad ; and that

80 far as some of our men ordained in

foreign parts have been pronounced to

be no lawful ministers." Vol. L p. 382.

1 1 Is evident, by some passages in Strype,

attentively con)>idercd, that natives regu-

larly ordained abroad In the presbyteriun

churches were admitted to hold prefer-

ment In Kiigland ; the first bishop who
ul^tcd to them seems to have )>ecn

Aylmer. InitaooM, however, of foreigners

bolding preferment without any reor-

dinatlon, may be found down to the civil

warg. Annal* of Uefumiatlon, II. 6ti,

and Api>endlx, 116; Mfoof Urlndul.271

;

Collier, 11. S04 ; Neal, i. 2&R. The coiett

of laymen, such u Caaau>x>n holding pre-

bend* by dUpenutlon, are not In point.

'I'lie divino right of episcopacy Is said

(<> have been laid down by nancrofl, In

liU fiunotu sermon at I'aul's CroM In

lt»a. But I do not nnd anything in it to

tbat effect It is huwev«r pretty dl»>

tinctly asserted. If 1 mistake not the

sense, in the canons of 1606. Overall's

Convocation Book, 179, &c. Yet Laud
had been reproved by the imlverslty of

Oxford, in 1604, for maintaining, In his

exercise for bachelor ofdivinity, that there

could be no true church without bishops,

which was thought to cast a bone of con-

tention between the clnirch of England
and the reformed upon tlie Continent*

Heylin's Life of l^ud, 54.

Cranmer, and some of the original

founders of the Anglican church, far from
maintaining the divine and indispensable

right of episcopal govcniment, held bi-

shops and priests to be the same order.

[A learned and candid Oxford writer

(Cardwoll's Annals of the Church, vol. 11.

p. S) has supposed me to have overlooked
a passage In Bimcroft's Sermon at I'aul'tf

Cross, p. 97, where ho asserts the divine

right of episcopicy. But, on referring

•gain to this passage, It Is perfectly evi-

dent that he says nothing about whot is

ooninionly meant by the jun divino
doctrine, the |>erpetual and indispensable

government by bishops, confining blnuelf

to nn nivtrrtlon of the fact, and that in rw
strong >miit. lH4ft.]
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lie church, while they were withholding that appeUation,

expressly or by inference, from Heidelberg and Geneva.

The founders ofthe English Eeformation, after abolish-

ing most of the festivals kept before that time,

had made little or no change as to the mode of as to the

observance of those they retained. Sundays l^'^^^
and holidays stood much on the same footing, as

days on which no work except for good cause was to be
perfoi-med, the service of the church was to be attended,

and anv lawful amusement might be indulged in." A
just distinction however soon grew up ; an industrious

people could spare time for very few holidays ; and the

more scrupulous party, while they slighted the church-

festivals as of human appointment, prescribed a stricter

observance of the Lord's day. But it was not till about

1595 that they began to place it very nearly on the foot-

ing of the Jewish sabbath, interdicting not only the

slightest action of worldly business, but even every sort

of pastime and recreation; a system which, once pro-

mulgated, soon gained ground as suiting their atrabilious

humour, and aflbrding a new theme of censure on the

vices of the great." Those who opposed them on the

high-church side not only derided the extravagance of

the Sabbatarians, as the others were called, but pre-

tended that, the commandment having been confined to

the Hebrews, the modern observance of the first day of

the week as a season of rest and devotion was an eccle-

siastical institution, and in no degiee more venerable
than that of the other festivals or the season of Lent,
which the puritans stubbornly despised.^ Such a con-

" See the queen's injunctions of 1659, quality;" for which unlucky reservatio.i

Somers Tracts, i. 65 ; and compare pre- his adversaries did not forget to deride

ainble of 5 & 6 of Edw. VI. c. 3. him. Fuller's Church History, p. 227.

" The first of these Sabbatarians was This writer describes, in his quaint style,

ft Dr. Bound, whose sermon was sup- the abstinence from sports produced by
pressed by Whitgift's order. But some this new doctrine ; and remarks, what a

years before, one of Martin Mar-prelate's slight acquaintance with human nature

charges against Aylmer was for playing would have taught archbishop I,aud, that

at bowls on Sundays ; and the word sab- " the more liberty people w ere offered, the

bath, as applied to that day,may be found less they used it; It was sport for them
occasionally under Elizabeth, though by to refrain from sport" See al«c Collier,

no means so usual as afterwards ; it is 643 ; Neal, 386 ; Strype's Whitglft, 630 {

even recognised in the Homilies. One of May's Hist, of Parliament, le.

Bound's recommendations was that no I' Heylin's Life of Laud, 15; Fuller,

feasts should be given on that day, " ex- part ii. p. 7«.

cept by lords, knights, and persons of Tire regulations enacted at variuiu
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troversy might well have been left to the usual weapons.

But James I., or some of the bishops to whom he listened.

times since the Refonnation for the ob-

Bervance of abstinence in as strict a

niiinaer, though not ostensibly on the

same grounds, us it is eiyoined in the

church of Rome, may deserve some no-

tice. A statute of 1548 (2 and 3 Ed-

ward VI. c. 19), after reciting that one

day or one kind of meat is not more holy,

pure, or clean than another, and much
else to the same effect, yet, " forasmuch

as divers of the king's subjects, turning

their knowledge therein to gratify their

sensuality, have of late more than iti

times past broken and contemned such

abstinence, which hath been used in this

realm upon the Fridays and Saturdays,

the embering days, and other days com-

monly called vigils, and in the time com-

monly called Lent, and other accustomed

times ; the king's majesty, considering that

due and godly abstinence is a mean to

virtue and to subdue men's bodies to their

soul and spirit, and considering also es-

pecially that fishers and men using the

trade of fishing in the sea may thereby

the rather be set on work, and that by
eating of fish much flesh shall be saved

and increased," enacts, after repealing all

existing laws on the subject, that such a.s

eat flesh at the forbidden seasons shall

Incur a penalty of ten shillings, or ten

days' imprisonment, mtliout flesh, and a

double penalty for the second offence.

The next statute relating to abstinence

Is one (5th Eliz. c. 6) entirely for the

increase of Uie flshery. It enacts, ( 15,

k.c., that no one, iiiiloss having a licence,

shall eat flesh on flsh-dayx, or on Wedncs-
dajri, new made an additional flsh-day,

under a penalty of 32., or three months'
ImprliMmmcnt. lOxcupt that every one

luiving thre>! dishes of sca-flsh at liiit

tabic, might have one of flesh also. liut,

" bocatue no manner of )M>rsun shall mU-
Jivlge of the Intent of this statut«," It

la enacted tliat wboioovor (hall notify

Hint any eailiig of flih or forbearing of

flmth mentioned therein Is of any noces-

aUjr for thn taring of tbe wul of man, or

tlwt it if Um Mrvlce of Ood. otherwlao

Uum oa other politic lawg are and be

;

that then eitch pemon* ibaU be punished

w epreadm of Colee oewi, ^ 3t aiid 4a

The act 27 th Eliz. ell, repeals the pro-

hibition as to Wednesday ; and provides

that no victuallers shall vend flesh in

Ix^nt, nor upon Fridays or Saturdays,

under a penalty. The 35th Eliz. c. 7,

$ 22, reduces the penalty of 31., or three

months' impnsonraent, enacted by 5th of

Eliz., to one third. This is the latest

statute that appears on the sutgect.

Many proclamations appear to navo

been issued in order to enforce an ob-

servance so little congenial to the propen-

sities of Englishmen. One of those in

tlio first year of Edward was before any
statute ; ana its very woras respecting the

indifference of meats in a religious sense

were adopted by the legislature the next
year. (Strype's Eccles. Memor. ii. 81.)

In one of Elizabeth's, a.d. 1572, as in the

statute of Edward, the political motives
of the prohibition seem in some measure
associated with the superstition it dis-

claims ; for eating in the season of Lent
is called " licentious and aimal disorder,

in contempt of God and man, and only to

the satisfaction of devilish and carnal

appetite ;
" and butchers, &c., " minis-

tering to such foul lust of the flesh," were
severely mulcted. Strype's Aimals, ii.

208. But in 1576 another proclamation

to the same effect uses no such hard
words, and protests strongly against any
superstitious interpretation of its mo-
tives. Life of (irindal, p. 226. So also

In 1579, Strype's' Annals, II. 608, and, ag

far as I have observed, in all of a later

date, the cnco\iragemcut of the navy and
fishery Is set forth as tlieir sole ground.

In 1690, Whltgift, by the queen's com-
mand, issued letters to the bishops of his

province to take order that tbe foetlng-

days, Weilnesday and Friday, Bhould bo
kept, and no suppers eaten, especially on
Friday evens. This was on account ot

the great dearth of that and the preceding

year. Strype's Wliltglft, p. 490. Theso
proclamations for tlie observance of Lent
continued under James and Charles, as
Ute, I pri'riumo, an the commencement of

the civil war. They were dlometricalljr

opposed to the puritan tenets ; for, not*

wltliKUindlng tbe pretext about the flsh-

try, there is no doubt tk^t tbe dominant
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l.)ethouglit themselves that this might serve as a test ol

puritan ministers. He published accordingly a declara-

tion to be read in churches, permitting all lawful re-

creations on Sunday aft«r divine service, such as dancing,

aichery, May-games, and morrice-dances, and other

usual sports ; but with a prohibition of bear-baiting and

other unlawful games. No recusant, or any one who
had not attended the church-service, was entitled to this

privilege, which might consequently be regarded as a

bounty on devotion. The severe puritan saw it in no
.such point of view. To his cynical temper May-games
and morrice-dances were hardly tolerable on six days of

the week ; they were now recommended for the seventh.

And this impious licence was to be promulgated in the

church itself. It is indeed difficult to explain so unne-

cessary an insult on the precise clergy but by supposing

an intention to harass those who should refuse com-
pliance.'i But this intention, from whatever cause, per-

haps through the influence of archbishop Abbot, was not

carried into effect, nor was the declaration itself enforced

till the following reign.

The house of commons displayed their attachment to

the puritan maxims, or their dislike of the prelatical

clergy, by bringing in bills to enforce a greater strictness

in this respect. A circumstance that occurred in the

ecclesiaistics maintained the observance of poor of the parish. But no licence wa«

[jent as an ordinance of the church. But to be granted for eating beef at any time

I suspect that little regard was paid to of the year, or veal from Michaelmas to

Friday and Saturd."iy as days of weekly the ist of May. A melancholy privation

fast. Rymer, xvii. 131, 134, 349 ; xviii. to ourconntrymen! but, I bavenodoubt,

268,282,961. little regarded. Strype makes known to

This abstemious system, however, was ns the interesting fact that Ambrose
snly compulsory on the poor. Licences I'otter, of Gravesend, and his wife, had
were easily obtained by others from the permission from archbishop Whitgift ** tc

privy council in Edward's days, and eat flesh and white meats in Lent during

afterwards from the bishop. They were their lives ; so that it was done soberly

empowered, with their guesta, to eat and frugally, cautiously, and avoiding

flesh on all fasting-days for life. Some- public scandal as much as might be, and
times the immber of guests was limited, giving 6*. 8d. annually to the poor of the

Thus the marquis of Winchester had per- parish." Life of Whitgift, 246.

mission for twelve friends ; and John The civil wars did not so put an end to

Sandford, draper of Gloucester, for two. the compulsory observance of Lent and

Strype's Memorials, ii 82. The act above fish-days, but that similar proclamations

mentioned for encouragement of the fisli- are found after the Restoration. 1 know
«ry, 5th Eliz. c 5, provides that If. 6s. Sd. not how long. Kennet's Register p. 361

shall be paid for granting every licence, and 658.

and 6*. Sd. annually afterwards, to tJbc *• WUaon. 109.
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session of 1621 will serve to prove their fanatical vio-

lence. A bill having been brought in " for the better

observance of the Sabbath, usually called Stinday," ono
Mr. Shepherd, sneering at the puritans, remarked that,

as Satiirday was dies Sabbati, this might be entitled a
bill for the observance of Saturday, commonly called

Sunday. This witticism brought on his head the wrath
of that dangerous assembly. He was reprimanded on his

knees, expelled the house, and, when he saw what befell

poor Floyd, might deem himself cheaply saved from
their fangs with no worse chastisement.' Yet when the

upper house sent down their bill with " the Lord's day"
substituted for "the Sabbath," observing " that people
do now much incline to words of Judaism," the commons
took no exception.* The use of the word Sabbath instead

of Strnday became in that age a distinctive mark of the

puritan party.

A far more permanent controversy sprang up about the

Arminian ©ud of the samo Tcign, which afibrded a new
controversy, pretext for intolerance, and a fresh source of

mutual hatred. Every one of my readers is acquainted

more or less with the theological tenets of original sin,

free will, and predestination, variously taught in the

schools, and debated by polemical writers for so many
centuries ; and few can be ignorant that the articles of

our own church, as they relate to these doctrines, have
been very dififerently interpreted, and that a controversy

about their meaning has long been carried on with a

pertinacity which could not have continued on so limited

a topic, had the combatants been merely influenced by
the love of truth. Those who have no bias to warp their

' Uebntes In Parliament, 1621, vol. i. ncccnaity of compliance with them, re>

p. 45, 62. The king requested them not solved to grant them their desires in that

to poM tills hill, being so directly against particular, to the end that they might

hia procUawtion. Id. to. Shepherd's ex- grant his also In Uie aid ruquired, when
poliiion U mentioned in Mode's Ix!tters, tliat obstruction wum removed. The Sul)-

HtfL M8S., 389. l)uUrlans took tiio bcnctlt of this oppo:
* VoL IL 97. Two acta were poMMl, tunity for the obtaining of this grant.

Car. I. c. 1, and 3 Car. L c. 3, for the the first that over they obtained by all

better o)«ervaiioe of Sunday ; the fonnar their strugglings, which of what conso-

of whtdi gava graat annoyance, It aemna, quenoe It was we shall see hereafter."

V* tlia orthodox party. " Had any auoh Life of Laud, p. 139. Yet this statuu
Mil," saya Heytin, •• been offered in king (M'rmita the people law^ll sports nnd
Jsmes's time, It would have fuimil a sorry pnittimos <il Siiridayr within tticir OWB
mniuim^i but tlila king, being under a porljihea.
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judgment will not perhaps have much hesitation iu

drawing their lino between, though not, at ah equal dis-

tance between, the conflicting parties. It appears, on

the one hand, that the articles are worded on some ot

these doctrines with considerable ambiguity ; whether

we attribute this to the intrinsic obscurity of the subject,

to the additional difficulties with which it had been en-

tangled by theological systems, to discrepancy of opinion

in the compilers, or to their solicitude to prevent dis-

union by adopting formularies which men of different

sentiments might subscribe. It is also manifest that

their framers came, as it were, with averted eyes to the

Augustinian doctrine of predestination, and wisely re-

l)rehended those who turned their attention to a system

so pregnant with objections, and so dangerous, when
needlessly dwelt upon, to all practical piety and virtue.

But, on the other hand, this very reluctance to inculcate

the tenet is so expressed as to manifest their undoubting
belief in it ; nor is it possible either to assign a motive
for inserting the seventeenth article, or to give any
reasonable interpretation to it, upon the theory which at

present passes for orthodox in the English church. And
upon other subjects intimately related to the former,

such as the penalty of original sin and the depravation

of human nature, the aiiicles, after making every allow-

ance for want of precision, seem totally irreconcilable

with the scheme usually denominated Arminian.
The force of those conclusions which we must, in my

judgment deduce from the language of these articles,

will be materially increased by that appeal to contem-
porary and other early authorities to which recourse

has been had in order to invalidate them. Whatever
doubts may be raised as to the Calvinism of Cranmer and
Eidley, there can surely be no room for any as to the

chiefs of the Anglican church under Elizabeth. We find

explicit proofs that Jewell, Nowell, Sandys, Cox, pro-

fessed to concur with the reformers of Zurich and Geneva
in every point of doctrine.* The works of Calvin and
Bullinger became text-books in the English universities."

« »v ithout loading the page with too letter from Jewell to P. Martyr, in Bui>

many references on a subject so little net, vol. iii., Aypemlix. 27&
couiiectetl with this work, I mentiou " Collier, 66>i.

btrype's AoiuUs, vol. i p, nu, aua •

VOL. I ;: D
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Those who did not hold the predestinarian theory were
branded with reproach by the names of freewillers and
Pelagians/ And when the opposite tenets came to be
advanced, as they were at Cambridge about 1590, a

clamour was raised as if some unusual heresy liad been
broached. Whitgift, with the concurrence of some other

prelates, in order to withstand its progress, published

what were called the Lambeth articles, containing the

broadest and most repulsive declaration of all the Calvin-

istic tenets. But, lord Burleigh having shown some
disapprobation, these articles never obtained any legal

sanction.'^

These more rigorous tenets, in fact, especially when
80 crudely announced, were beginning to give way.

They had been already abandoned by the Lutheran

church. They had long been opposed in that of Rome
by the Franciscan order, and latterly by the Jesuits.

Above all, the study of the Greek fathers, with whom
the first reformers had been little conversant, taught the

divines of a more learned age that men of as high a

name as Augustin, and wlioni they were prone to over-

value, had entertained very different sentiments.' Still

the novel opinions passed for heterodox, and were pro-

mulgated with much vacillation and indistinctness.

"When they were published in unequivocal propositions

by Arminius and his school, James declared himself with

vehemence against this heresy." He not only sent En-

glish divines to sit in the s;yTiod of Dort, where the Cal-

vinistic system was fully established, but instigated the

proceedings against thr. remonstrants with more of theo-

* Strype'g Annals, I. 207, 29i. dscly on account of those opinions that he

y Sirypc's Whlti^ft, 434-4^2. incurred the king's peculiar displeasurts

• It is admitted on all hands that the but for certain propositions as to the

Grecit fathers did not Inculcate the pro- niituro of the Deity, which James called

dostliiarian system. Kll7Abctli having iilhcistical, but wliicli were in fact Arian.

bi-gun to read some of the fathers, blKhop I'he letters on this sulijoct in Winw«xxj

Cox writ«« of It wltli «>mo disupprobu- arc curious. Kven at tliis time the king

lion, adverting eKiniclally to Iho Tela- U said to have spoken moderately of prs-

gianism of UlirywKtom and the other destination iis a dubious point (p. 4.V2)

Ureoks. Htrype's Annals, i. 324. though he hod treatod Arminius as a

" WInwood, III. 2U3. The Intempe- mischievous innovator for raising a ques-

rate mid even impertinent behaviour of lion about it; ami tlils Is contlnneti by

JaiDfs, In iiresslng the stAtct of Holland his letter to the States In iei3. Krandt,

lo Inflicl K<min ctniNure or punishment on ill. 139, oiid see p. 138. See Collier,

Vorstlus, Is well known. But though p. Til for tlw king's sentiments in 16tt;

VontltMwuan Ann'nUti.lt wasnol pre- also hrandt ill. 313.
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logical pedantry than charity or decorum.^ Yet this

inconsistent monarch within a very few years was so

wrought on by one or two favourite ecclesiastics, who in-

clined towards the doctrines condemned in that assembly,

that openly to maintain the Augiistinian system became
almost a sure means of exclusion from preferment in our

church. This was carried to its height imder Charles.

Laud, his sole counsellor in ecclesiastical matters, advised

a declaration enjoining silence on the controverted points;

a measure by no means unwise if it had been fairly acted

upon. It is alleged, however, that the preachers on one
side only were silenced, the printers of books on one s\de

censured in the star-chamber, while full scope was in

dulged to the opposite sect."

b Sir Dudley Carleton's LetUrs aiid

Negotiations, passim. Brandt's History

of Reformation in Low Countries, voL iii.

The English divines sent to this synod

were decidedly inclined to Calvinism, but

they spoke of themselves as deputed by
the king, not by the church of England,

which they did not represent
' Tliere Is some obscurity about the

rapid transition of the court from Calvin-

ism to the opposite side. It has been

supposed that the part taken by James
at the synod of I)ort was chiefly political,

with a view to support the house of

Orange against the party headed by
Bamcvelt But he was so much more
of a theologian than a statesman, that I

much doubt whether this will account

siitisfactorily for his zeal in behalf of the

Gomarists. He wrote on the subject with

much polemical bitterness, but without

reference, so far as I have observed, to

any political faction ; though sir Dudley
Carleton's letters show that he contem-
plated the matter as a minister ought to

do. Heylin intimates that the king grew
"more moderate afterwards, and into a
better liking of those opinions which he
had laboured to condemn at the synod of

Dort" Life of Laud, 120. The court

language, indeed, shifted so very soon
after this, that Antonio de Domlnis, the

famous half-converted archbishop of Spa-
lato, is said to have invented the name of

doctrinal puritans for those who distin-

guished themselves by holding the Cal-

viaistic teneta. Yet the synod of Dort

was in 1618, while De Dominis left Eng
land not later than 1622. Buckinghaa.

seems to have gone very warmly into

Laud's scheme of excluding the Calvinists.

The latt«r gave him a list of divines on

Charles's accession, distinguishing their

names by 0. and P., for orthodox and
puritan; including several tenets in the

latter denomination, besides those of the

quinquarticular controversy, such as the

indispensable observance of the Lord's

day, the indiscrimination of bishops and
presbyters, &c. Life of Laud, 119. The
influence of Laud became so great, that

to preach in favour of Calvinism, though
commonly reputed to be the doctrine o<

the church, incurred punishment in any
rank. I )avenant, bishop of Salisbury, one

of the divines sent to Dort, and reckoned

among the principal theologians of that

age, was reprimanded on his knees before

the privy council for this offence. Collier,

p. 750. But In James's reigr the uni-

versity of Oxford was decidedly Calvin •

istic. A preacher, about 1623, having

used some suspicious expressions, wan
compelled to recant them, and to main-
tain the following theses in the divinity

school: Decretum praedestinationis non
est conditionale — Gracia sufSciens ad
salutem non conceditur omnibus. Wood,
ii. 348. And I suppose it continued so in

the next reign, so far as the university's

opinions could be manifested. But Laud
took care that no one should be promoted,
as far as he could help it, who held these

teaeta.

2d2
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The house ofcommons, especially in theit last session,

took up the increase of Arminianism as a public griev-

ance. It was coupled in their remonstrances with
popery, as a new danger to religion, hardly less tenible

than the former. This bigoted clamour arose in part

from the nature of their own Calvinistic tenets, which,

being still prevalent in the kingdom, would, inde-

pendently of all political motives, predominate in any
popular assembly. But they had a sort of excuse for it

in the close, though accidental and temporary, connexion

that subsisted between the partisans of these new specu-

lative tenets and those of arbitrary power ; the church-

men who receded most from Calvinism being generally

the zealots of prerogative. They conceived also that

these theories, conformable in the main to those most
coimtenanced in the church of Kome, might pave the

way for that restoration of her faith which from so many
other quarters appeared to threaten them. Nor was this

last apprehension so destitute of all plausibility as the

advocates of the two first Stuarts have always pretended

it to be.

.Fames, well instructed in the theology of the re-

formers, and inured himself to controversial

cathoucs dialectics, was far removed in point of opinion
under from any bias towards the Eomish creed. But

he had, while in Scotland, given rise to some
suspicions at the court of Elizabeth by a little clandes-

tine coquetry with the pope, which he fancied to be a

political means of disarming enmity.'' Some knowledge

d Winwood, vol. L p. 1, 53, 388 ; liCttrea mandinK all Jesuits and priests to quit tlio

d'Osaat, 1. 221 ; Birch's Negotiations of realm, dated in 1603, he declares himself

Kdmoiides, p. 36. These references do personally •' so much beholden to the new
not relate to tte letter said to have been blnhop of Rome for his kind ofllce and

forged In the Icing's name and addressed private temporal carriage towards us in

toClement VIU. by lord Ualmcrino. Hut many things, as we shall ever be ready

li«lng. Hist, of Scotland, iii. 69, and Illri liw fo requite the same towards him as bishop

Negotiations, he, 177, render it uimost of liome in state and condition of a secular

certain tii»t this letter wa«i genuinr-, which prince." Kyiuer, xvl. 573. This Is ex-

IndMd baa been generally believed by plained by a passage In the Mcmoira of

Ben of Mtiae. Jaroea was a man of so 5ni.ly (1. is). Clement Vlll., (hough

UtUa oooaUtcncf or sincerity, that it Is before Klizabeth's death he had abetted

dUBcuU to aoWe the problem of tills clan- the project of placing Arabella on tho

destine lolcrcourto. Hut It might very throne, thought It exjiedieiit, after this

likely proceed ft-om bis dread of being deaiipi luid failed, to ])ay some court to

rseunimunk-alcd, nnd, In conaequrnce, James, and tiad refused to aivcpt the

MtaaaluaU-d. In > pn^clama'Jon. cum- Ucdicaliuu uf a work written uKalmtt hlii^
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of this, probably, as well as liis avowed dislike of san-

guinary persecution, and a fooli«h reliance on the trifling

circumstance that one if not both of his parents had pro-

fessed their religion, led the English catholics to expect

a great deal of indulgence, if not support, at his hands.

This hope might receive some encouragement from his

speech on opening the parliament of 1604, wherein he
intimated his design to revise and explain the penal

laws, " which the judges might perhaps," he said, " in

times past, have too rigorously interpreted." But the

temper of those he addressed was very different. The
catholics were disappointed by an act inflicting new
penalties on recusants, and especially debarring them
from educating their children according to their con-

sciences." The administration took a sudden
turn towards severity ; the prisons were filled, o^frourts'

the penalties exacted, several suffered death,' '"^j^"
and the general helplessness of their condition

*"*

impelled a few persons (most of whom had belonged to

what was called the Spanish party in the last reign) to

the gunpowder conspiracy, unjustly imputed to the ma-
jority of catholics, though perhaps extending beyond

besides, probably, some other courtesies.

There is a letter from the king addressed

to the pope, and probably written in 1603,

among the Cottonian MSS., Nero, B. vi. 9,

which shows bis disposition to coax and

coquet with the Babylonian, againstwhom
he so much inveighs in his printed works.

It seems that Clement had so far pre-

sumed as to suggest that the prince of

Wales should be educated a catholic,

which the king refuses, but not In so

strong a manner as he should have done.

I caimot recollect whether this letter has

been printed, though I can scarcely sup-

pose the <ontrary. Persons himself began

to praise the works of James, and show
much hope of what he would do. Cotton,

Jul. B. vi. 11.

The severities against catholics seem

at first to have been practically mitigated.

Winwood, ii. 78. Archbishop Hutton

wrote to Cecil, complaining of the tolera-

tion granted to papists, while the puri-

tans were severely treated. Id. p. 40.

Lodge, iii. 251. " The former," he says,

" partly by this round dealing with the

puriliMi. fjnd partly by some extrftpr-

dinary favour, had grown mightily in

number, courage, and influence."—" If the
gospel shall quail, and popery prevail,

it will be imputed principally unto your
great counsellors, who either procure or

yield to grant toleration to some." James
told some gentlemen who petitioned for

toleration that the utmost they could
expect was connivance. Carte, ill. 711.

This seems to have been what he intended
through his reign, till importuned by
Spain and France to promise more.

* 1 Jac I. c. 4. The penalties of recu-
sancy were particularly hard upon women,
who, as I have observed in another place,

adhered longer to the old religion than
the other sex; and still more so upon
those who had to pay for their scruples.
It was proposed in parliament, but with
the usual fate of humane suggestions,

that husbands going to church should not
be liable for their wives' recusancy.
Carte, 754. But they had the alternative
afterwards, by 7 Jac I. c. 6, of letUng
their wives lie in prison or paying lOi #
month.

f LiDg»rd, u(. 41, SS.
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those who appeared in it.* We cannot wonder that a
parliament so narrowly rescued from personal destnic*

8 From comparing some passages in

sir Cbar'.es CoiTiwaUis's despatches, Win-
wood, voU ii. p. 143, 144, 153, with others

in Birch s account of sir Thomas Ed-
mondes's negotiations, p. 233, et seq., it

appears that the English catholics were
looidng forward at this time to some
crisis in their favour, and that even the

court of Spain was influenced by their

hopes. A letter from sir Thomas Parry
to Kdmondes, dated at Paris, 10 Oct.

1605, is remarkable :
" Our priests are

very busy about petitions to be exhibited

to Uie king's majesty at this parliament,

and some further designs upon refusal.

These matters are secretly managed by
intelligence with their colleagues in those

parts where you reside, and with the two
nuncios. 1 think it were necessary for his

m^esty's service that you found means
to have privy spies amongst them, to

discover their negotiations. Something is

at present in hand amongst these despe-

rate hypocrites, which I trust God shall

livert by the vigilant care of his uu^jest/s

faithful servants and friends abroad, and
prudence of his council at home." Birch,

p. 233. There seems indeed some ground
for suspicion that the nuncio at Brussels

was privy to the conspiracy ; though this

ought not to be asserted as an historical

fact. WhcIbertheofTeuceofUame t went
beyond mispriiiion of treason has been
nmch controverted. The catholic writers

maintain that he had no knowledge of

tlie conspiracy, e.xccpt by having heard it

In confession. But this rests altogether

im his word; and the prevarication of

which he has been proved to be guilty (not

to mention the damning circomitance

that be was taken at Uendllp In conceal-

ment along with Uie other coiisplruturii)

makes It difflcult for a candid man to

acquit blm of a ttaoroiigti participation In

tlielr guilt. Comp«re Townsend's Accu-

Mitlons of History against the Church of

lUm» (1836), p. 247, containing extracts

from sone Important documents in the

. tat« Paper Offlcc, uut »» yet published,

with State Trials, vol. II.; and sc-o Lin*

Ksrd, \x. 100, Ac. Yet It should be kept
In mind that It won >-any for a few artful

I
enunt to keep on Uie alnrt by Indlitinct

cuiiUB*uiloatic«j • credulous mulUtuds

whose daily food was rumour; and the
general hopes of the English Komauists
at the moment are not evidence of their

privity to the gunpowder-treason, which
was probably contrived late, and imparted
to very few. But to deny that there was
such a plot, or, which Is the same thing,

to throw the whole on the contrivance
and management of Cecil, as has some-
times been done, argues great efirontery

in those who lead, and great stupidity in

those who follow. The letter to lord

Monteagle, the discovery of the powder,
the simultaneous rising in arms in War-
wickshire, are as indisputable as any facts

in history. What then had Cecil to do
with the plot, except that he hit upon
the clue to the dark allusions in the letter

to Monteagle, of which he was courtier

enough to let the king take the credit.'

James's admirers have always reckoned
this, as he did himself, a vast proof of
sagacity; yet there seems no great acute-

ness In the discovery, even if it had been
his own. He might have recollected the

circumstances of his father's catastrophe,

which would naturally put him on the

scent of gimpowder. In pomt of fact,

however, the happy coijecture appears to

be Cecil's. Wlnwood, li. 170. But had
he no previous hint .' See Lodge, iii. 301.

The earl of Northumberland was not
only committed to the Tower on suspi-

cion of privity In the plot, but lay four-

teen years there, and paid a fine of
11,0001. i^by composition for 30,000t.),

before he was released. Lingard, Ix. 89.

It appears almost incredible that a man
of his ability, though certainly of a dan-
gerous and dlscontrnU^l spirit, and rather
destitute of religion than a zealot for po-

pery, which he did not, I believe, openly
profess, should have mingled In so flagi-

tious a design. There Is Indeed a re-

markable letUT in Wlnwood, vol. IIL

p. 287, whirli tends to corroborate the
suspicions ontorUiiiud (if liim. But this

letter Is from Salisbury, liis Inveterate

enemy. Every one must agree tliat the

line Imposed on this nobleman was pre-

posterous. Were we oven to ntlmit that

RUNplclon might Justify his long Imprison-
ment, a partlciiMitlon In one of the most
•iriiciuus couspirocles recorded In blslor*
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tion endeavoured to draw the cord still tighter round
these dangerous enemies. The statute passed on this

occasion is by no means more harsh than might be
expected. It required not only attendance on worship,

but participation in the communion, as a test of con-

formity, and gave an option to the king of taking a

penalty of 201. a month from recusants, or two thirds of

their lands. It prescribed also an oath of allegiance,

the refusal of which incurred the penalties of a pi-aa-

munire. This imported that, notwithstanding any sen-

tence of deprivation or excommiinication by the pope,

the taker would bear true allegiance to the king, and
defend him against any conspiracies which should be
made by reason of such sentence or othei-wise, and do
his best endeavour to disclose them ; that he from his

heart abhorred, detested, and abjured as impious and
heretical the damnable doctrine and position that princes

excommunicated or deprived by the pope may be de-

posed or murdered by their subjects, or any other what-
soever ; and that he did not believe that the pope or

any other could absolve him from this oath.**

Except by cavilling at one or two words, it seemed
impossible for the Eoman catholics to decline so reason-

able a test of loyalty, without justifying the worst
suspicions of protestant jealousy. Most of the secular

priests in England, asking only a connivance in the
exercise of their ministry, and aware how much the
good work of reclaiming their apostate countrymen was
retarded by the political obloquy they incurred, would
have willingly acquiesced in the oath. But the couit
of Rome, not yet receding an inch from her proudest
claims, absolutely forbade all catholics to abjure her
deposing power by this test, and employed Bellarmine
to prove its unlawfulness. The king stooped to a
literary controversy with this redoubted champion, and
was prouder of no exploit of his life than his answer to

the cardinal's book, by which he incun-ed the contempt
of foreign courts and of all judicious men ' Though

was, if proved, to be more severely pn- 97 ; Aikin, i. 319. it is observcU by C!ol.

nisbed ; if unproved, not at alL lier, iL 695, and indeed by the king him-
h 3 Jac L c. 4, 5. self, in his Apology for the Oath ol
< Carte, iii. 782 ; Collier, 690 ; Butler's Allegiance, edit 1619, p. 46, that Belloiw

Memoirs of Catholics; Lingird, vol. ix. mine plainly cxiWouiids ihe aaUi of eU^
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neither the murderous conspiracy of 1605, nor this

refusal to abjure the principles on which it was founded
could dispose James to persecution, or even render the

papist so obnoxious in his eyes as the puritan, yet he
was long averse ti) anything like a general remission <>•

the penal laws. In sixteen instances after this time the
sanguinary enactments of his predecessor were enforced,

hut only perhaps against priests who refused the oath ; ''

the catholics enjoyed on the whole somewhat more
indulgence than before in respect to the private exercise

of their religion ; at least enough to offend narrow-
spirited zealots, and furnish pretext for the murmurs of

a discontented parliament, but under condition of paying
compositions for recusancy—a regular annual source of

revenue, which, though apparently trifling in amount,
the king was not likely to abandon, even if his notions

of prerogative and the generally received prejudices of

that age had not determined him against an express

toleration.™

In the course, however, of that impolitic negotiation,

which exposed him to all eyes as the dupe and tool of

the court of Madrid, James was led on to promise con-

giance with that of sapremacy. But land. Bnt tbH king, as Buckingham leta

this cannot be the whole of the case

:

him know, was of a quite contrary opi-

it is notorious that Bellarmine protested nion ; for, " though he would not by any

against any denial of the pope's deposing means have a more severe course held

power. than his laws appoint in that case, yet
k Lingard, ix. 216. Dniry, executed there are many reasons why tlierc should

In 1607, was one of the twelve priesto be no mitigation above that which b\»

who, in 1602, had signed a declaration of laws have exerted, and his own con-

the queen's right to the crown, notwith- science tellcth him to be fit." He after-

standing her excommunication. But, wards professes "to account it a baseness

though he evidently wavered, he could In a prince to show such a desire of the

lot be ducod to say as much now in niat<-h [tills was in 1617] as to slack any-

ordc-r to gave his life. State Trials, ii. thing in bis course of government, much
3AS. more in propagation of the r(>ligiou liu

" Lord Bacon, wise in all things, al- profcsseth, for fear of giving hindoraiiru

ways rccimmended mildness towards re- to the match iliorcby." I*age562. What
cus«nt4k In a Ictu-r to Vllilers, In 1016, a contrast to the N-lmvlour of this same

be advises that the oath of supremacy king six years afterwards ! 'Hie commons

•boald by no nioarm bo tendered to recu> wen always dissatisfied with lenity, and

•ant maglstrat<!S In Ireland; "the new coinpUined that the lands of recusant*

plantation of prote4ant«," ho says, "must were undervalued, as they must have

mate the other party In time." Vol. II. been, if the king got only OOOOL per aii-

p. MO. 'tills has not indeed proved true (
niim by the compositions. Dolmten In

yet u mneb, perfaape, for want of fellow- i«2l, vol. t. p. 24, 91. But hu valued

InsBaoootadTice.M for any other ^iiiw. thiHic in Knglnnd tmd Ireland at le.ouoL

Ha w|fb«4 tat « Uke toleration It: Knf Lingard, 'il&, Inmi lIurdNvivke I'-ipent,
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cessions for which his protestant subjects were ill pre-

pared. That court had wrought on his feeble mind by
affected coyness about the infanta's man-iage, with two
private aims : to secure his neutrality in the war of the

Palatinate, and to obtain better terms for the English
catholics. Fully successful in both ends, it would pro-

bably have at length permitted the union to take place,

had not Buckingham's rash insolence broken off the

treaty ; but I am at a loss to perceive the sincere and
even generoTis conduct which some have fomid in the

Spanish council during this negotiation." The king
acted with such culpable weakness as even in him
excites our astonishment. Buckingham, in his fii-st

eagerness for the marriage, on arriving in Spain, wrote
to ask if the king would acknowledge the pope's spiritual

" The absurd aud liighly blameable

conduct of Buckingham has created a pre-

ludice In favour of the court of Madrid.

'I'hat thej' desired the marriage is easy to

be believed; but that they would have

ever sincerely co-operated for the restora-

tion of the Palatinate, or even withdrawn
the Spanish troops from it, is neither

rendered probable by the general policy

of that government, no.r by the conduct

It pursued in the negotiation. Compare
Hardwicke State Papers, vol. i. ; Cabala, 1,

el post ; Howell's Letters ; Clarendon

State Papers, vol. i. ad initium, especially

p. 13.

A very curious paper in the latter col-

lection, p. 14, may be thought, perhaps,

to throw a light on Buckingham's pro-

jects, and account in some measure for bis

sudden enmity to Spain. During his

residence at Madrid in lt>23, a secretary

who had been dissatisfied with the court

revealed to him a pretended secret disco-

very of gold-mines in a part of America,
and suggested that they might be easily

possessed by any association that could

command seven or eight hundred men;
and that, after having made such a settle-

ment, it would be easy to take the

Spanish flotilla and attempt the conquest

of Jamaica and St. Domingo. This made
BO great an impression on the mind of

Buckingham, that long afterwards, in 1628,

he entered into a contract with Gusta\'us

Adolphus, who boimd niraself to defend

Kic: against all 0{>posers in the pussessiuo

of these mines, as an absolute prince and
sovereign, on condition of receiving one-

tenth of the profits ; promising especially

bis aid against any puritans who might
attack him from Barbadoes or elsewhere,

and to furnish him with four thousand

men and six ships of war, to be paid out

of the revenue of the mines.

This is a very strange document, it

genuine. It seems to show that Buck-
ingham, aware of his unpopularity in

Kngland, and that sooner or later he must
fall, and led away, as so many were, by
the expectation of immense wealth in

America, had contrived this arrangement,

which was probably intendetl to take

place only in the event of his banishment
from Kngland. The share that Gustavus
appeare to have taken in so wild a plan

is rather extraordinary, and may expo8«
the whole to some suspicion, it is not
clear how this came among the Clarendon
papers ; but the endorsement runs—" lYe-

sented, and the design attempted and in

some measure attained by Cromwell,
anno 1652." I should conjecture there-

fore that some spy of the king's procured

the copy from Cromwell's papers.

1 have since found that Harte had seen

a sketch of this treaty, but he does not
tell us by what means. Hist Gust.

Adolph. i. 130. But that prince, in 1627.

laid before the diet of Sweden a plan far

establishing a commerce with the West
Indies; for which sums of money wen
il..iscribe(l. M i<3.
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Bupremacy, as the surest means of success. James pro-

fessed to be shocked at this, but offered to recognise hia

jm-isdiction as patriarch of the west, to whom ecclesias-

tical appeals might ultimately be made : a concession as

incompatible with the code of our protestant laws as the
former. Yet with this knowledge of his favourite's dis-

position, he gave the prince and him a written promise
to perform whatever they should agree upon with the
court of Madrid." On the treaty being almost concluded,
the king, prince, and privy council swore to observe
certain stipulated articles, by which the infanta was not
only to have the exercise of her religion, but the educa-
tion of her children till ten years of age. But the king
was also sworn to private articles : that no penal laws
should be put in force against the catholics, that there
should be a perpetual toleration of their religion in

private houses, that he and his son would use their

authority to make parliament confirm and ratify these
articles, and revoke all laws (as it is with strange lati-

tude expressed) containing anything repugnant to the
Rjman catholic religion, and that they would not con-
sent to any new laws against them. The prince of
Wales separately engaged to procure the suspension or
abrogation of the penal laws within three years, and to

lengthen the term for the mother's education of their

children from ten to twelve years, if it should bo in his

own power. He promised also to listen to catholic

divines whenever the infanta should desire it.""

These secret assurances, when they were whispered
in England, might not imreasonably excite suspicion of

the prince's wavering in his religion, which he contrived

to aggravate by an act as imprudent as it was reprehen-
sible. During his stay at Madrid, while his inclinations

were still bent on concluding the marriage, the sole

apparent obstacle being the pope's delay in forwarding
the dispensation, he wrote a letter to Gregory XV., in

> lUrdwicke I'apen, p. 402, 411, 417. Wn, entered Into by the princo and

Tba verycnriotu latt«n In tbli collection liuckitiKlmni ; but on full deliberation Id

nUtlf* to the Spanish nwtch vo the the council. It was agreed that ho must

Toocbart for mjr test It appears by one adhere to his promise. This roHli promise

of Saontary Conway's, since pnbUsbed, was the cause of his sabecquent provori*

Kllla, ill. 164, that the kln^ was in great cations.

dlitwis at the engagemnnt for a complete * Hardwicke lepers; Roihworth
touuinlty (hna |nm1 laws fur the catbo'
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reply to one received from him, in language evidently

intended to give an impression of his favourble dispo

sitions towards the Eoman faith. The whole tenor of

his subsequent life must have satisfied every reasonable

inquirer into our history of Charles's real attachment to

the Anglican church ; nor could he have had any other

aim than to facilitate his arrangements with the court of

Eome by this deception. It would perhaps be uncandid
to judge severely a want of ingenuousness which youth,

love, and bad counsels may extenuate; yet I cannot

help remaiking that the letter is written with the pre-

cautions of a veteran in dissimulation ; and while it

is full of what might raise expectation, contains no
special pledge that he could be called on to redeem.
But it was rather presumptuous to hope that he could

foU the subtlest masters of artifice with their own
weapons.''

James, impatient for this ill-omened alliance, lost no
time in fulfilling his private stipulations with Spain. He
published a general pardon of all penalties already in-

curred for recusancy. It was designed to follow this

up by a proclamation prohibiting the bishops, judges,

and other magistrates to execute any penal statute against

the catholics. But the lord-keeper, bishop Williams,

hesitated at so unpopular a stretch of power.' And, the

mpture with Spain ensuing almost immediately, the king,

with a singular defiance of all honest men's opinions,

1 Hardwicke Papers, p. 452, where ments, expressing his satisfaction, " cum
the letter is printed in Latin. The pontiflcem Romanum ex officii geuere

translation, in Wilson, Kushworth, and colere princeps Britannns indperet, &c
Cabala, p. 214, is not by any means Rushworth, vol. i. p. 98.

exact, going in several places much be- It is said by Howell, who was then on
yond the original. If Hume knew no- the spot, that the prince never used the

thing but the translation, as is most service of the church of England while
probable, we may well be astonished at he was at Madrid, though two chaplaiz:s,

his way of dismissine this business : that, church-plate. &c.. had been sent over.
" the prince having received a very civil Howell's Letters, p. 140. Bristol and
letter from the pope, he was induced to Buckingham charged each other with
return a very civil answer '' Clarendon advising Charles to embrace the Romish
saw it in a different light: Clar. State religion; and he himself, in a letter to

Papers, ii. 337. Bristol, Jan. 21, 1625-6, imputes this to

Urban VIII. had succeeded Gregory him in the most positive terms. Cabala,
XV. before the arrival of Charles's letter, p. 17, 4to. edit As to Buckingham*
He answered it of course in a style of willingness to see this step taken, ther*
approbation, and so as to give the ut- can, I presume, be little doubt,

moet meaning to the prince's oompU- ' Knflhworth ; Cabala, p. 19.
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though the secret articles of the late treaty had become
generally known, declared, in his first speech to parlia-

ment in 1624, that " he had only thought good some-

times to wink and connive at the execution of some
penal laws, and not to go on so rigorously as at other

times, but not to dispense with any, or to forbid or alter

any, that concern religion ; he never permitted or yielded,

he never did think it with his heart, nor spoke it v/ith

his mouth.""

"When James, soon after this, not yet taught by ex-

perience to avoid a Eomish alliance, demanded the hand
of Henrietta Maria for his son, Eichelieu thought him-

self bound by policy and honour as well as religion to

obtain the same or greater advantages for the English

catholics than had been promised in the former nego-

tiation. Henrietta was to have the education of her

children till they reached the age of twelve ; thus were
added two years, at a time of life when the mind be-

comes susceptible of lasting impressions, to the term at

which, by the treaty with Spain, the mother's superin-

tendence was to cease.' Yet there is the strongest reason

to believe that this condition was merely inserted for the

honour of the French crown, with a secret understanding

that it should never be executed." In fact, the royal

children were placed at a very early age under protestant

governors of the king's appointment ; nor does Henrietta

appear to have ever insisted on her right. That James
and Charles should have incurred the scandal of this

engagement, since the articles, though called private,

must be expected to transpire, without any real inten-

tions of performing it, is an additional instance of that

arrogant contempt of public opinion which distinguished

the Stuart family. It was stipulated in the same private

articles that prisoners on the score of religion should

be set at liberty, and that none should bo molested in

fixture.* These promises wore irregularly fulfilled, ac-

* Part, llist 1375. Both boiiici, Konsinitton (better known nftRrw&nlit ni

howeTer, Joined In an addrcM that tlio «arl of Holland), the Klng'it am)>a8Hador

Uwi agalnat rocnaanta mlRht bo put in at I'arli for t)ii« marrloKR treaty ; in tl)«

execution. Id. 1408. And tbe commona appendix to Clarundon Stale I'apcrB, voU

rttnrned afaln to the charge afierwarda. il. p. v. vlil. ix.

Umn,\iti. < Ilardwiclce Pnpera, i. 636. Kirch,

I Kuohworth. !> o»o of tlioae volumea Riven l)y him to

* H<« • aortM of lettciv fiotn lord thu lirltldi Muaruro (and which o\|gU*
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cording to the terms on which Charles stood with his

brother-in-law. Sometimes general orders were issued

to be publisked according to his own in-

tention), has made several extracts from

the MS. despatches of Tillieres, the

French ambassador, which illustrate this

negotiation. The pope, it seems, stood

off from granting the dispensation, re-

quiring that the English catholic clergy

should represent to him their approbation

of the marriage. He was informed that

the cardinal had obtained terms much
more favourable for the catholics than

in the Spanish treaty. In short, they

evidently fancied themselves to have

guined a full assurance of toleration;

nor could the match have been effected

on any other terms. The French minister

writes to Louis XIII. from London,

October 6, 1 624, that he had obtained a

supersedeas of all prosecutions, more than

themselves expected, or could have be-

lieved possible ; en somme, un acte tres

publique, et qui fut resolu en plein con-

»eU, le dit roi I'ayant assemble expres

I>our cela le jour d'hier." The pope

agreed to appoint a bishop for England,

nominated by the king of France. Oct. 22.

The oath of allegiance, however, was a

Btumbling-block ; the king could not

change it by his own authority and esta-

blish another in parliament, " ou la fac-

tion des puritains prddomine, de sorte

qu'ils peuvent ce qu'ils veulent." buck-
ingham however promised " de nous faire

obtenir I'assurance que votre m^jestd

d&ire tant, que les catholiques de ce puis

ne seront jamais inquiet^s pour la raison

du serment de flddlit<5, du quel votre

mi\]est^ a si souvent oul parler." Dec. 22.

He speaks the same day of an audience

he had of king James, who promised
never to persecute his catholic subjects,

nor desire of them any oath which spoke

of the pope's spiritual authority, " mais
seulement un acte de la reconnoissance

de la domination temporelle que Dieu lui

a donn^e, et qu'ils auroient en conside'-

ration de votre majesty, et de la conflance

que vous prenez en sa parole, beaucoup
plus de liberie qu'ils n'auroient eu ea
vertu des articles du traits d'Espagne.

The French advised that no parliament

should be called t;U Henrietta should

feme over, " de qui 'a presence serviroit

Jd bride aux puntair.s." It is not won-

derful, with all this good-will on the

part of their court, that the English

catholics should now send a letter to re-

quest the granting of the dispensation.

A few days after, Dec. 26. the amboesador

announces the king's letter to the arch-

bishops, directing them to stop the pro-

secution of catholics, the enlargement of

prisoners on the score of religion, and the

written promises of the king and prince

to let the catholics enjoy more liberty

than they would have had by virtue of

the treaty with Spain. On the credit of

this Louis wrote on the 23rd of January,

to request six or eight ships of war to

employ against Soubise, the chief of the

Hugonots; with which, as is well known,
Charles complied in the ensuing summer.
The king's letter above mentioned does

not, I believe, appear. But his ambas-
sadors, Carlisle and Holland, had pro-

mised in his name that he would give a

written promise, on the word and honour
of a king, which the prince and a secre-

tary of state should also sign, that all

his Roman catholic sut^ects should enjoy

more freedom as to their religion than

they could have Lad by any articles agreed

on with Spain; not being molested in

their persons or property for their pro-

fession and exercise of their religion,

provided they used their liberty with

moderation, and rendered due submission

to the king, who would not force them
to any oath contrary to their religion.

This was signed 18th Nov. Hardw.
Pap. 546.

Yet after this concession on the king's

part the French cabinet was encouraged

by it to ask for a "direct and public

toleration, not by connivance, promise, or

&rit secret, but by a public notification

to all the Roman catholics, and that oi

all his majesty's kingdoms whatsoever

confirmed by his majesty's and the

prince's oath, and attested by a public act,

whereof a copy to be delivered to the

pope or his minister, and the same to

bind his majesty and the prince's suc-

cessors for ever." Id. p. 552. The ambas-

sadors expressed the strongest indignation

at this proposal, on which the French did

not think fit to insist in all this

wretched negotiation Jaiies was as mycb
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to suspend all penal laws against papists ; again, by
capricious change of policy, all officers and judges are

directed to proceed in their execution ; and this severity

gave place in its turn to a renewed season of indulgence.

If these alternations were not very satisfactory' to the

catholics, the whole scheme of lenity displeased and
alarmed the protestants. Tolerance, in any extensive

sense, of that proscribed worship, was equally abhorrent

to the prelatist and the puritan ; though one would have
winked at its peaceable and domestic exercise, which
the other was zealous to eradicate. But, had they been
capable of more liberal reasoning upon this subject,

there was enough to justify their indignation at this

attempt to sweep away the restrictive code established

by so many statutes, and so long deemed essential to

the security of their church, by an unconstitu{>onal ex-

ertion of the prerogative, prompted by no more worthy
motive than compliance with a foreign power, and tend-

ing to confirm suspicions of the king's wavering betweet
the two religions, or his indifference to either. In the

very first months of his reign, and while that parliament

was sitting which has been reproached for its parsimony,

he sent a fleet to assist the French king in blocking up
the port of Rochelle ; and, with utter disregard of the

national honour, ordered the admiral, who reported that

the sailors would not fight against protestants, to sail to

Dieppe, and give up his ships into the possession of

France.^ His sTibse<iUcnt alliance with the Hugonot
party in consequence merely of Buckingham's unwai-
rantable hostility to Franco, founded on the most extra-

ordinary motives, could not redeem, in the eyes of the

nation, this instance of lukewarmness, to say the least,

the dupe M he had been In Uie former, he rolat^g himself, in the conne of several

•specting that France would assist in the conferences with the king on that 8ul))eci,

reooTtryof the Palatinate, towards which, was assured by him that he was drsirouH

In iplta of ptomises, she t<x>k no steps, of re-snterlriK the fold of the church.

KIcbelien had said, " Dunnc'/.-noiis dcs Wilson in Kennut, p. 786, note by Well-

pritraa, «t tious vo*is donncrons dcs wood. I have not seen the original pas-

ooIomIs." U. p. (38. Charles conld sago; but I)r. LinKard putsby no meaiis

hMdlj ba expaotMl to keep bis engtf^ so strong an interpretation on the king's

metits as to Uie catholics, when be found wordx, as related by the nrcliblHlio)) : vo'i.

himself NO grossly oiitwiltod. ix. 3-i.'i.

It was during tliln mnrrluge-treaty of f Kennel, p. vl. j RusbworUi ; l-lngurd,

Wti that the urvliblshop of Kmbruu. as ix. 3&3; Cabala, p. 14i.
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in the general cause of the Eeformation. Later ages have
had means of estimating the attachment of Charles the

First to protestantism, which his contemporaries in that

early period of his reign did not enjoy ; and this has led

some to treat the apprehensions of parliament as either in-

sincere or preposterously imjust. But can this be fairly

pretended by any one who has acquainted himself with
the course of proceedings on the Spanish marriage, the

whole of which was revealed by the earl of Bristol to

the house of lords ? Was there nothing, .again, to excite

alarm in the frequent conversions of persons of high
rank to popery, in the more dangerous partialities of

many more, in the evident bias of certain distinguished

churchmen to tenets rejected at the Eeformation ? The
course pursued with i-espect to religious matters after the

dissolution of parliament in 1629, to which I shall pre-

sently advert, did by no means show the misgivings of

that assembly to have been ill founded.

It was neither, however, the Arminian opinions of the

higher clergy, nor even their supposed leaning unconsutu-

towards those of Eome, that chiefly rendered tionai tenets

, , . T
' •'

rn, , , proniulgatfc

them obnoxious to the commons. Ihey had by the high-

Btudiously inculcated that resistance to the '^'"»'^*>P'»"y

commands of mlers was in every conceivable instance

a heinous sin ; a tenet so evidently subversive of all civil

liberty that it can be little worth while to argue about
right and privilege, wherever it has obtained a real hold

on the understanding and conscience of a nation. This had
very early been adopted by the Anglican refonners, as a
barrier against the disaffection of those who adhered to

the ancient religion, and in order to exhibit their own
loyalty in a more favourable light. The homily against

wilful disobedience and rebellion was written on occa-

sion of the i-ising of the northern earls in 1569, and is

full of temporary and even personal allusions.^ But the

" "God allowelh (it is said in this the chronicles of our own country, call t<»

homily, among other passages to the same mind so many rebellions of old time, and
efl'ect) neither the digtity of any person, some yet fresh in memory ; ye shall no*
nor the multitude of any people, nor the find tiat God ever prospered any rebel

weight of any cause, as sufScient for the lion against their natural and lawful
which the subjects may move rebellion prince, but contrariwise, that the rebeia

gainst their princes." 'ITie ne,xt sentence were overthrown and slain, jmd such aa

contains a bold position. "Turc over and were taken prisoners dreadfully exe-

tead the histories of all nations, look over cuted." They illustrate their dociriue by
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same doctiine is enforced in others of those compositions,

which enjoy a kind of half authority in the English

church. It is laid down in the canons of convocation in

1606. It is very frequent in the writings of English
divines, those especially who were much about the cotrrt.

And an unlucky preacher at Oxford, named Knight,

about 1622, having thrown out some intimation that sub-

jects oppressed by their prince on account of religion

might defend themselves by arms, that university, on
the king's highly resenting such heresy, not only cen-

sured the preacher (who had the audacity to observe that

the king by then sending aid to the French Hugonots
of Kochelle, as Avas rumoured to be designed, had sanc-

tioned his position), biit pronounced a solemn decree

that it is in no case lawful for subjects to make use of

force against their princes, nor to appear offensively or

defensively in the field against tliem. All persons pro-

moted to degrees were to subscribe this article, and to

take an oath that they not only at present detested the

opposite opinion, but would at no future time entertain

it. A ludicrous display of the folly and despotic spirit

of learned academies !'

Those however who most strenuously denied the

abstract right of resistance to unlawful commands were
by no means obliged to maintain the duty of yielding

them an active obedience. In the case of religion, it wa*
necessary to admit that God was rather to be obeyed than

nM,n, Nor liad it been protended, except by the most
servile churchmen, that subjects had no positive rights,

the most preposterous example I have a popish successor. Nor wtis this theory

ever iteeii alleged In any book: thatof the very cunsistcnt with the aid and coun-

Virgin Mary, who, " being of tlie royal tenanco given to the United I'rovinccs.

bliKxl of the ancient natural kings of Our learned churrhnien, however, cared

Jewry, obeyed tlie proclamation of Au- very little for Uio lAitch. 'J'liey were
Kostus to go to Ilcthlehem. This obedience more puzzled about the Maccabees. But
of this RUMt noble and most virtuous lady that knot is cut in bishop Overall's Ccn-
to a foreign and pagan prince doth well vocation Hook by denying that Antiochus

teai-h us, who in conipariiwin of her are Kpiphanes hud lawful poHsecwion of I'ales-

botli base and vile, wliat ready obedience tine— upropo«ilioniii)tea.My tobeiuadoouL

we do owe to our natural and gracious * Collier, 724. Neal, 495 Woods
•overrign." History of the University of Oxford, 11.

In another homily, entitled 'On Obe- 341. Knight wai wnt to the Uatehouae

4lMioe,' ttie duty of non-resistance, even prison, wbero be remained two years.

In (Wimoo of rellgton, Is most decidedly I^ud was the chief cause of this severity

Hnnlntil I and In sucb s manner •• it we may Ijelleve Wood ; tai his own
Plglit have been nrunvciiUnt In case of tilary leemi lo conllrui tU«.
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in behalf of which they might decline compliance with

illegal requisitions. This however was openly asserted

in the reign of Charles. Those who refused the general

loan of 1 626 had to encounter assaults from very different

quarters, and were not only imprisoned, but preached at.

Two sermons by Sibthorp and Mainwaring excited par-

ticular attention. These men, eager for preferment, which
they knew the readiest method to attain, taught that the

king might take the subject's money at his pleasure, and
that no one might refuse his demand, on penalty of dam-
nation. "Parliaments," said Mainwaring, 'were not

ordained to contiibnte any right to the king, but for the

more equal imposing and more eauj exacting of that

which unto kings duth appertain by natural and original

law and justice, as their proper inheritance annexed to

their imperial crowns from their bii-th.'"" These extra-

vagances of rather ol)scure men would have passed wdth
less notice if the government had not given them the

most indecent encouragement. Abbot, archbishop of

Canterbury, a man of integrity, but upon that account,
as well as for his Calvinistic partialities, long since

obnoxious to the courtiers, refused to license Sibthorp's

sermon, alleging some unwarrantable passages which it

contained. For no other cause than this, he was se-

questered from the exercise of his archiepiscopal juris-

diction, and confined to a country house in Kent.' The

b Pari. Hist 877, 395, 410, &c. Ken-
net, p. 30. Collier, 740, 743. This his-

torian, though a nonjuror, is Knglishman
enough to blame the doctrines of Sib-

thorp and Mainwaring, and, consistently

with his high-church principles, is dis-

pleased at the suspension of Abbot by the

king's authority.
<= State Trials, ii. 1449. A few years

before this. Abbot had the misfortune,

while hunting deer in a nobleman's park,

to shoot one of the keepers with his cross-

bow. Williams and Laud, who then acted

together, with some others, affected

scruples at the archbishop's continuance

in his function, on pretence that, by some
old canon, he had become irregular in

consequence of this accidental homicide

;

aud Spelman disgraced himselfby writing

a treatise tri support of this doctrine,

fames, howeve? had more sense than the

VOL. I.

antiquary, and less ill-nature than th«

churchmen; and the civilians gave no
countenance to Williams's hypocritical

scruples. Racket's Life of Williams, p.

651. Biograph. Britaun., art. Abbot.
Spelman's Works, part 2, p. 3. Aikin'i

James L, ii. 259. Williams's real otjjeci

was to succeed the archbishop on hii

degradation.

It may be remarked that Abbot, though

a very worthy man, had not always been

untainted by the air of a court. He bad
not scrupled grossly to flatter the king

(see his article in Biograph. Brit, and
Aikin, 1. 368) ; and tells us himself that

he introduced Villiers in order to sup-

plant Somerset ; which, though well

meant, did notbecome his function. Even
in the delicate business of promising

toleration to the catholics by the secre.'

articles of the treaty with Spain, he gavr

2e
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nouse of commons, after many complaints of those eccle-

siastics, finally proceeded against Mainwaring by im-
peachment at the bar of the lords. Ho was condemned
to pay a fine of 1000/., to be suspended for three years
from his ministiy, and to be incapable of holding any
ecclesiastical dignity. Yet the king almost immediately
pardoned Mainwaring, who became in a few years a

bishop, as Sibthorp was promoted to an inferior dignity.''

There seems on the whole to be very little ground
General for ccnsurc in the proceedings of this illus-
remarks. trious parliament. I admit that, if we believe

Charles I. to have been a gentle and beneficent monarch,
,

incapable of harbouring any design against the liberties

of his people, or those who stood forward in defence of
their privileges, wise in the choice of his counsellors,

and patient in listening to them, the commons may seem
to have carried their opposition to an unreasonable
length. But, if he had shown himself possessed with
such notions of his own prerogative, no matter how de-

rived, as could bear no effective control from fixed laM%
or from the nation's representatives ; if he was hasty
and violent in temper, yet stooping to low arts of equi-

vocation and insincerity ; whatever might be his estim-

able qualities in other respects, they could act, in the
main, no otherwise than by endeavouring to keep him
in the power of parliament, lest his power should make
parliament but a name. Eveiy popular assembly, truly

zealous in a great cause, will display more heat and
passion than cool-blooded men aftarthe lapse of centuries

may wholly approve.* But so far were they from en-

Mtlsfsction to the king (Hardwlcke Pa- tliey seem not to know of any other duty
per», L 428), which could only be by that belonRs to them." See Ellls'd Letters,

compllana-. TIiIh ulinwg that llie letter lit. 228, for the account Mode gives of tin-

In Ruxhwortb. aacrllk^d txj the archbUhop, manner in which tlie heads of houHeK

deprecatinK all Kucb conc«Mion*, l« not forced the election of liuckingbam an

genuine. In Cabala, p. 13, it If printed cliancellor of Cambridge, while the ini-

wlth the muno of thaarctabldopof York, prnchment was pending against him.
Matliewt, 'I'he Junior maHterR of arts, however, madr

<* 'rbe bUbop* wero many of them a good xtand; ho that it was carried

merniiyc<ip|iantii(/f nuckingham. Itokidca aKuliiHt the earl of Berkshire only by
l/Aud, Wililunw, and Nolle, umo Field, Uiroe voices.

iTlnhop of LlandiilT, wo* an abject cour- " 'I'hoKn who may be inclined U> dig-

tier. H<;e a li-tUr of hU In CabftU, p. xent from my text will perhapH liow tu

118, 4U>. edit M<-de kays (37th May, their favnuritn Clnrenilon. He hii.vk tlia<

1624), "I am Witry to hear they (the in the tliree llrHt pnrliaiiieiilH, though

btebope) are m> Imbltiiiitcd to Hut tery llinl tbi»re w«re " nevcral dlntcnipiTcd f|i«"'h«'
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oroaohing, as our Tory wiiters pretend, oii the just

powers of a limited monarch, that they do not appear to

have conceived, they at least never hinted at, the se-

curities without which all they had obtained or attempted

would become ineffectual. No one member ofthat house,

in the utmost warmth of debate, is recorded to have sug-

gested the abolition of the court of star-chamber, or any
provision for the periodical meeting of parliament.

Though such remedies for the greatest abuses were in

reality consonant to the actual unrepealed law of the

land, yet, as they implied, in the apprehension of the

generality, a retrenchment of the king's prerogative,

they had not yet become familiar to their hopes. In

asserting tlie illegality of arbitrary detention, of com-

pulsory loans, of tonnage and poundage levied without

consent of parliament, they stood in defence of positive

rights won by their fathers, the prescriptive inheritance

of Englishmen. Twelve years more of repeated aggres-

sions taught the Long Parliament what a few sagacious

men might perhaps have already suspected, that they

must recover more of their ancient constitution from
oblivion, that they must sustain its partial weakness by
new securities, that, in order to render the existence of

monarchy compatible with that of freedom, they must
not only strip it of all it had usurped, but of something
that was its own.

of particular persous, not flt for the reve- great courts upon those extraordinary

rence due to his majesty," yet he " does occasions ; and whoever considers the act*

not know any formed act of either house of power and injustice in the intervals ol

(for neither the remonstrance nor votes parliament will not be mucn scandalized

of the last day were such) that was not at the warmth and vivacity of thos<

•Hjreeable to the wisdom and justice of meetings." Vol. i. p. 8 edit. 1826
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